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Current Topics. 


Appeals to the Privy Council. 

Tug JupiciaL Committee of the Privy Council commenced 
the Trinity Sittings on Thursday last, when their lordships 
were faced with a long list of appeals—almost unprecedented in 


number—there being no less than fifty-three to be dealt | 


with as against thirty-two during the Easter Sittings. But 
in addition to these, there were fourteen judgments down for 
delivery in connexion with appeals previously heard. The 
list included two appeals from New Zealand, ten from Canada, 
nine from Crown Colonies, and no less than thirty-two from 
India, as compared with eighteen in the previous session. 
One of the Canadian appeals raises the interesting point whether 
profits derived from illicit traffic in liquor are liable to taxation ; 
another relates to the alleged forgery of a will; whilst the 
other cases from the same Dominion include an appeal, by 
the Toronto Hockey Club, against the Arena Gardens of 
Toronto, Limited, having reference to a dispute upon an 
agreement for the engagement of professional hockey players. 
There is an appeal from the Gold Coast with regard to the 
title to certain native land, also consolidated appeals from India 
in which well-known coal trade firms are involved, and another 
Indian appeal in respect of a claim by a wife to the estate of 
her deceased husband, connected with which is an alleged 
Mahommedan divorce. 


The Trinity Cause Lists. 

Tue Trinity Law Sittings began on Tuesday last, and the 
cause lists disclosed 569 actions standing for trial in the 
King’s Bench Division, compared with 822 last year, and 
865 in 1924, though in 1923 the total was only 352. This is, 
nevertheless, a satisfactory decrease. The 569 cases are 
distributed as follows: There are 122 special jury actions as 
against 152 common jury actions, but non-jury cases reach the 
total of 243, compared with 430 last year. The Commercial 
Court has to deal with forty-one cases, whilst there are eleven 
actions set down under Ord. XIV. The business of the 
Chancery Division, on the other hand, is represented by 287 
actions or causes, an increase of eight over Trinity Term last 
year. The number of appeals to the Court of Appeal is 
eighty-six (eleven less than last year), which includes fifty- 
seven appeals from the King’s Bench Division, twelve from 


| the Chancery Division, ten from County Courts under the 

| Workmen’s Compensation Act, four from the Admiralty 
Division, and one from the Probate and Divorce Division. 
There is also a satisfactory decrease in the number of appeals 

| to the Divisional Courts. Last year the number was 132, 
whilst this year it has dropped to seventy-seven (which number 

_ includes twelve in the Crown Paper), and thirty-nine in 

| the Civil Paper. In the Special Paper there are five cases 
and inthe Revenue Paper 20. There is, however, an increase 
of eighty in the Probate and Divorce Division, the list totalling 
540; of these 422 are undefended, whilst the defended cases 
number seventy-three, the Common Jury thirty-one and the 
Special Jury fourteen. 


The late Sir Thomas Erskine Holland. 

By THE death of Professor Sir Tuomas Erskine HOLLAND, 
which occurred last week after he had reached the mature age 
of ninety, Oxford has lost a great jurist of international 
reputation. For thirty-six years Sire Tuomas ERsKINE 
HOLLAND occupied with distinction the Chichele Chair of 
International Law and Diplomacy, and on his retirement from 
that Chair in 1910 the University conferred upon him the title 
of Emeritus Professor. He was called to the Bar by Lincoln’s 
Inn in 1863 and read in chambers with Mr. BuTrenwonts, 
the special pleader, Henry Erskine and De Morcan. The 
practice which he acquired was, however, a small one, and 
during his days at the Bar he was greatly attracted to writing 
legal works, essays and articles. On his appointment first to 
a Vinerian Readership and then in the same year to the 
Chichele Professorship, Dr. Ho.Lanp retained his great 
interest in practical affairs, whilst at the same time applying 
himself to the scientific study of law. In the latter sphere 
his greatest work has proved to be his “‘ Elements of Juris- 
prudence,” a book which has already gone through thirteen 
editions, and in which Sir Henry Maine's method of historical 
study is applied with a great measure of success to the funda- 
mental conceptions of jurisprudence. Dr. HOLLAND was 6 
Fellow of the British Academy, a King’s Counsel, a Bencher 
of Lincoln’s Inn, and a D.C.L. of Oxford. In 1917 he received 
the honour of knighthood. The Hottanp family has for some 
centuries been well known and respected in North Wales. 
Not the least interesting of the family was Ropert HoLianp, 
a celebrated divine of the early seventeenth century. 
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Tae Criminal Justice Act. 


Tue CRIMINAL Justice Act, 1925, came into force on Ist\June, 
except for Pt. I, relating to the probation of offenders, which 
is postponed until Ist July. The Act is mainly composed of 
minor amendments of the criminal law, which its working 
in the last few years has shewn to be desirable. Recent Acts 
of the kind were the Criminal Justice Administration Acts of 
1914 and 1920, and, although the most momentous events 
since the former have taken place out of court, quite enough 
has happened in court and attendant on the administration 
of criminal law to warrant the present measure. 

A mere perusal of the Act will set memory to work to give the 
clue to various sections. Section 47, for example, as to the 
presumption of coercion of a married woman by her husband in 
the commission of an offence, will recall a trial where, to adopt 
an old proverb, the grey mare appeared to do all the pulling 
along the pathway of wrong, but escaped on the old doctrine. 
And, in respect of fixity of purpose, the classical example of 
Lady Macbeth is not without modern parallel (though, had she 
been accused of murder, the presumption would not have 
applied to her). Then, again, s. 45, giving an inspector of police 
power to release on bail, will be a reminder of the case of an 
officer wrongly arrested who had to spend a night in the cells 
and was not allowed to communicate with his wife or his 
solicitor. And s. 31 (3), enabling a justice’s warrant to be 
executed outside the county of his own jurisdiction, will, it may 
be hoped, preclude recurrence of the law’s undignified chase 
after an elderly offender skipping amongst the shires. The 
penalty for drunkenness, while in charge of a motor-car, has 
been very much stiffened by s. 40, to enable magistrates to 
inflict sharper penalties in bad cases than heretofore. The pro- 
hibition contained in s. 41 of taking photographs or making 
portraits or sketches of judge, juror, witness or party in court is 
new, and extends to the taking of them in the precincts of the 
court or when the person who is the object is entering or leaving 
the court-house, and to publication. Indeed, even the consent 
of the person photographed or sketched does not apparently 
render it lawful, though in such case the difficulty could easily 
be surmounted by a sitting elsewhere. A minutely written 
description of any such person’s appearance and demeanour 
is still allowable, but, however detailed, will probably be found 
less objectionable by the victim than an actual photograph. 
Portraits published of prisoners or co-respondents putting up 
their hands or bending down their heads to avoid the pictorial 
pillory will be recollected, and emphasize the need of the 
section. Formerly a limited company could not be com- 
mitted for trial on an indictment (see R. v. Daily Mirror, etc., 
1922, 2 K.B. 530), but s. 33 now enables this to be done in the 
case of any corporation. Section 25 may also be mentioned 
as another needed little reform, giving the right of appeal from 
& magistrate after a plea of guilty has been followed by a 
harsh sentence. And one must not overlook s. 28, which 
increases penalties for false notices of marriage and false 
statements in connexion with the registration of births and 
deaths. This section enables summary proceedings to be 
taken within twelve months against any person committing 
any offence against s. 3 of the Perjury Act, 1911, which relates 
to false statements as to marriages, or under s. 4 of the same 
Act, which relates to false statements as to births or deaths. 
The net effect is (a) to make false statements with reference 
to marriage punishable summarily, and (b) to make the 
maximum penalty on summary conviction of false statements 
as to births, deaths or marriages, £50. The provisions of the 
Perjury Act, 1911, with respect to prosecutions by indictment 
for the same offences still remain in force. It is, in our view, 
very important that public opinion should more fully appreciate 
the seriousness of this class of offence and the grave and 
far-reaching consequences they may often involve. In its 
progress through Parliament,’ it may be added, the Act-was 
lightened of one or two highly controversial provisions, such 





as that allowing the police a kind of roving search-warrant, 
and it is none the worse for the jettison. 


The Right in a Name. 

It 1s REPORTED from New York that “ Madame JeriTza, 
an operatic star, has obtained an injunction against a tobacco 
firm, forbidding them to use her name as a title for cigars.” 
The defendants contended that, since she had married an 
Austrian baron, her real name was the Baroness PoprEr 
pE Popurey, and had ceased to be Jerirza, but the judge 
ruled that she was free to use her maiden name if she so desired. 
This ruling is entirely in accordance with our law, which is 
extremely easy-going in this respect, and virtually allows 
anybody to use any name he or she pleases, provided that the 
motive is not a trade fraud. The cases of Cowley v. Cowley, 
1901, A.C. 450, and Du Boulay v. Du Boulay, 1869,. LR. 
2 P.C. 430, will be called to mind. In the first, the late 
Lord Cow ey failed to prevent his former wife, who had 
divorced him and married another man, from continuing to 
style herself Lady Cow.ey, and Lord Linpiey laid down 
that “ speaking generally the law of this country allows any 
person to assume and use any name, provided its use is not 
calculated to deceive and to inflict pecuniary loss.” The 
Du Boulay case was to the same effect, and Lord CHELMSFORD 
said “ the mere assumption of a name, which is the patronymic 
of a family, by a stranger who had never before been called 
by that name, whatever cause of annoyance, it may be to the 
family, is a grievance for which our law affords no redress.” 
No doubt the classical case of Mr. NorFoLk Howarp né Buee 
will also be recollected. If, however, the judge’s ruling as 
to the use of the name accords with our law, the injunction 
is more of a puzzle. There is no suggestion that the lady dealt 
in cigars, nor even that she smoked them, and yet she appears 
to have been deemed to have sufficient property in her name 
to restrain others’ use of it. In Dockrell v. Dougall, 1899, 
80 L.T. 556, the plaintiff, a doctor, appealing from a decision 
of Ripiey, J., sought to restrain the defendant’s use of his 
name in pushing the sale of a proprietary medicine. The 
plaintiff had, somewhat incautiously, perhaps, uttered some 
words of commendation of the stuff, which the defendant 
promptly broadcast in advertisements. The plaintiff com- 
plained that he would be injured in his profession, but the 
jury “under a proper direction ” according to Smitu, L.J., 
found there was no libel and no untruth, and the court held 
that “ no man has property in his own name per se.”” In the 
words of Romer, L.J. (p. 558), “it has been contended that 
the unauthorized use of the plaintiff's name by the defendant 
gives a cause of action; that there is a right of property in a 
man’s name, so that any use of that name by another will be 
be actionable if the use is unauthorized and may be to the 
detriment of the plaintiff in his profession. There is no 
authority for the proposition ; it goes too far, and is unsound.” 
Although the law is thus laid down, a well-known vegetarian 
who had a pork-pie named after him, or a “ pussyfoot ’’ who 
was the unwilling godfather of a brand of whisky, might have 
legitimate grievances, and an injunction to restrain the use of 
their names in such abhorrent connexion would certainly give 
rise to no injustice. 


Uncertainty of Bye-laws. 

NATURAL BEAUTY of a landscape is, said the Lord Chief 
Justice in the Divisional Court in United Bil) Posting Company 
v. Somerset C.C., 4th May, a “ necessarily somewhat ambiguous 
matter,” and a bye-law dealing with the disfiguring of such 
beauty was held for that reason not to be void for “ uncertainty.” 
The Somerset County Council had made a bye-law that : “ No 
advertisements shall be exhibited on any boarding, stand or 
other similar erection so as to be visible from any public 
highway (whether carriage way, bridle way or footway) or 
from any public waterway (whether river, river tributary or 
canal) or from any railway, and to disfigure the natural beauty 
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of the landscape.” The bye-law was made under s. 2. of the 
Advertisements Regulation Act, 1907, which enables local 
authorities, by bye-laws, to regulate, restrict or prevent “ the 
exhibition of advertisements in such places and in such manner, 
or by such means, as to affect injuriously the amenities of a 
public park or pleasure promenade, or to disfigure the natural 
beauty of a landscape.” It was urged that the bye-law did 
not say what a landscape was, or where the particular spots 
exhibiting a landscape which might be disfigured existed, 
and that the only way of giving the requisite certainty to the 
bye-law was to describe the spots in a schedule. But it was 
held that, “leaving to the mind of the possible offender the 
provisional decision of the question whether there is something 
which can reasonably be called a landscape, and whether it 
possesses what can be reasonably called natural beauty,” 
did not create uncertainty. As Mr. Justice SHEARMAN put 
it, “ the real truth is that natural beauty and the disfiguring 
of landscape of natural beauty is a thing which cannot be 
closely defined by specified instances. Natural beauty is a 
thing which cannot be closely defined ; it is a thing which in 
itself is indefinable, and the only objection really made is 
that the County Council have not attempted to define that 
which is indefinable. In my view that was the intention of 
the statute.” The effect of this decision appears to be that 
billposters, before they erect an advertisement in a place 
where such a bye-law is in force, must first ask the authority 
that made the bye-law whether they consider the proposed 
site one which comes within the ban, otherwise they will lay 
themselves open to a fine unless they can persuade the justices 
either that there is no landscape of natural beauty or that 
their advertisement is not a disfigurement of the landscape. 


The Proposed Betting Taxes. 

As THE Budget proposals have now been embodied in the 
Finance Bill, the occasion may be taken of examining the 
nature of the betting taxes that are intended to be levied. 
Part II, consisting of cl. 15-18, of the Bill deal-with these taxes. 
It is proposed, by cl. 15, that the betting taxes shall come 
into force on and after the Ist of November, 1926. These 
taxes may be divided into three categories, viz., (1) a tax on 
bets (para, (a) ), (ii) a tax of £10, payable on a “ bookmaker’s 
certificate,” i.e., the annual certificate which has to be taken 
out by every bookmaker in respect of the carrying on of the 
business of a bookmaker (para. (5) ) ; and (iii) a tax of £10 on 
every “entry certificate,” i.e., the certificate to be taken out 
in respect of any “ premises” kept or used for the purpose of 
betting (para. (c)). As regards the betting tax proper, the 
amount thereof is to be 5 per cent. of the stake; so that 
if, for instance, the odds offered by the bookmaker are £500 
to £100, the 5 per cent. will be calculated on the £100, or other 
the amount of the stake in each individual case. The duty 
is to be paid by the bookmaker, and provision is made in 
certain circumstances for the issue to the bookmaker’s client 
of what is termed a “revenue ticket” denoting that the 
proper duty has been paid (cl. 15 (3) ). Where arrangements 
have not been made with the commissioners for the use of 
“revenue tickets,” the duty may be recovered from the 
bookmaker as a debt (sub-cl. (4) ). 

Clause 16 of the Bill contains machinery for facilitating the 
carrying out of the above provisions, the most important of 
which in some respects is sub-cl. (2), which gives authority to 
any officer duly authorized by the commissioners to enter 
premises for the purpose of seeing whether the provisions of 
the Act are being carried out. 

Clause 17 of the Bill contains various penal provisions, but 
no express provision is apparently contained therein making 
the person betting criminally liable for making bets with a 
bookmaker who to his knowledge is committing breaches of 
the law in respect of the bet or bets in question. It would 
appear, however, that a person who gave any active assistance 
to a bookmaker in order to evade or commit breaches of the 





law, might, according to general principles, be regarded as 
being criminally responsible as well. 

Attention should be drawn in particular to two definitions, 
in the definition clause, i.e., cl. 18. According to that clause, 
“bet ” is defined in the widest possible sense as including a 
bet of any kind or any event, while the expression “ book- 
maker ” includes not only a principal, but extends equally to 
& person acting as a servant or agent of another, and is not 
confined to a person or persons who habitually carry on the 
business of receiving or negotiating bete, but applies also to 
persons who occasionally do so. 

It is unnecessary, perhaps, to add, that the betting tax 
proper will eventually have to be borne by the betting public, 
since the burden of the tax will no doubt be thrown on to the 
shoulders of the punter, who, instead of receiving the full odds, 
will receive odds sufficiently shortened to meet the amount of 
the tax. 


Income Tax on a Cricketer’s Benefit Match. 

WE HAD occasion (ante, pp. 556-557, 577) to deal with the 
case of Reed v. Seymour, which raised the question whether 
gate money received from a benefit cricket match was liable 
to tax as a “ perquisite or profit’ accruing from an office 
or employment of profit within Sched. E of the Income Tax 
Act, 1918. In that case a benefit match had been granted 
to the respondent, who was in the service of the Kent County 
Cricket Club. By one of the rules of the club the committee 
reserved to themselves an absolute and unfettered discretion 
as regards benefit marches, the collection of subscriptions in 
connexion with such matches, and the dealing with the net 
proceeds of such matches in any way they might think 
desirable in the interests of the beneficiary. In the case in 
question the sum raised from the benefit match, together 
with ancther sum which had been raised by way of public 
subscriptions, had been invested by the club for the benefit 
of Seymour, but these investments had been later realized 
and handed over to Seymour in order to enable him to 
purchase a farm. While the Crown made no claim to income 
tax in respect of the moneys that had been raised by public 
subscription, it contended that income tax under Sched. E 
was payable in respect of the gate money accruing from the 
benefit match, inasmuch as such gate money was to be regarded 
as a perquisite or profit, although the Commissioners and 
Mr. Justice Row.atr did not accept the contention of the 
Crown. The Court of Appeal, it should be noted, has since 
by a majority reversed this decision, and held that the gate 
money was liable to tax. Lord JusticerSarcant, who gave 
8 dissenting judgment in the Court of Appeal, affirmed the 
decision of Mr. Justice RowLatr and the Commissioners on 
the ground that the gate money did not accrue to the 
respondent merely as a professional member of the club, but 
was to be regarded as a gift or testimonial to his: personal 
qualifications as an individual. This diversity of judicial 
opinion merely serves to illustrate the difficulty of applying 
what appears to be a simple test to individual cases. The 
underlying principle is to be found in the judgment of Lord 
LoreBuRN in Blakiston v. Cooper, 1909, A.C., at p. 107, 
where the noble lord said, “‘ Where a sum of money is given to 
an incumbent substantially in respect of his services as 
incumbent, it accrues to him by reason of his office. Here the 
sum of money was given in respect of those services. Had it 
been a gift of an exceptional kind, such as a testimonial or a 
contribution for a specific purpose, as to provide for a holiday, 
or a subscription peculiarly due to the personal qualities of the 
particular clergyman, it might not have been a voluntary 
payment for services but a mere present.” With great 
respect to the Master of the Rolls and WARRINGTON, L.J., 
we venture to express the opinion that the gate money in 
Seymour v. Reed could not be regarded as a perquisite or profit, 
inasmuch as it was in the nature, to use the language of Lord 
Loresurn, “ of a testimonial or a subscription peculiarly due 
to the personal qualities” of the respondent. 
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Law of Property (Amendment) Bill. 
(Continued from p. 659, supra.) 


(iv) The following paragraph is to be inserted at the end 

of s. 35 of the L.P.A. :—‘‘ Where— 
(a) an undivided share was subject to a settlement, and 
(b) the settlement remains subsisting in respect of other 
property, and 
(c) the trustees thereof, are not the same persons as the 
trustees for sale, 
then the statutory trusts include a trust for the trustees for 
sale to pay the proper proportion of the net proceeds of sale 
or other capital money attributable to the share to the trustees 
of the settlement to be held by them as capital money arising 
under the S.L.A., 1925.” 

The object of this amendment seems to be to make it clear 
that where the trustees for sale have disposed of the entirety, 
the proper way of giving effect to the beneficial interests 
under the “ statutory trusts” set out in L.P.A., 1925, s. 35, 
is to pay the capital money attributable to the share to the 
S.L.A. trustees. If the settlement only comprised the un- 
divided share in question there does not seem to be any object 
in reviving it, but if it included other property the obvious 
course would be to pay the money to the 3.L.A. trustees to 
be held by them with the other settled property. 

(v) An amendment passed to s. 36 of the L.P.A., 1925, 
will settle finally and satisfactorily the vexed question as to 
the right of a surviving joint tenant beneficially entitled to 
convey the legal estate. The following words are to be 
inserted at the end of s-s. (2) of s. 36: “ Nothing in this Act 
affects the right of a survivor of joint tenants, who is solely 
and beneficially interested, to deal with his legal estate as if 
it were not held upon trust for sale.” 

It will be recalled that in favour of a purchaser a trust for 
sale is deemed to subsist until the land has been conveyed 
to or under the directions of the persons interested iu the 
proceeds of sale: L.P.A., 8. 23. This amendment makes it 
clear that the surviving beneficial joint tenant will not have 
to go through the ridiculous process of conveying the land to 
himself in order to put an end to the trust for sale. (See 
A Conveyancer’s Diary, p. 297, supra). 

(vi) In s-s. (2) of s. 94 of the L.P.A. the words “ date of the 
original advance ” are to give way to the words “ time when 
the original mortgage was created.” This amendment makes 
it clear that it is the time when the original mortgage was 
created that is the material date when considering whether 
or not a mortgagee making a further advance which is to be 
tacked on to his original mortgage has notice of an intermediate 
mortgage. Where for some reason or other there is a difference 
between the date of an original advance and the date of the 
mortgage to secure it, it is the latter date that is important for 
the purpose of s. 94 (2). 

(vii) Under L.P.A., 1925, s. 96 (2) a mortgagee who is 
paid off may safely hand over documents of title in his 
possession to the person paying “ unless he has notice of 
the right or claim of a person having a better right.” Under 
ss. 197 and 198 of the same Act registration in a local deeds 
registry or under the L.C.A. is deemed to constitute actual 
notice to all persons and for all purposes whatsoever as from 
the date of registration. Section 96 (2) is to be amended by 
the addition thereto of the following paragraph: “In this 
sub-section notice does not include notice implied by reason 
of registration under the Land Charges Act, 1925, or in a 
local deeds register.” This amendment is obviously designed 
to free the mortgagee from any obligation to search before 
he hands over the deeds to the mortgagor or other person 
who is paying off the debt. Evenif the deeds should be handed 
over to the wrong person, this will not, affect prejudicially 
the person who has registered a deed or claim at the local 
deeds registry or under the L.C.A., for such registration 
protects him. 





(viii) Under s. 125 (2) of the L.P.A., 1925, as it now stands 
& purchaser of any interest in or charge upon land is entitled 
to have any instrument creating a power of attorney which 
affects his title or an office copy thereof or of the material 
portions thereof delivered to him free of expense. The word 
“ office” is to be deleted and when the amending Act comes 
into operation, a purchaser taking title under a power of 
attorney will be entitled only to a copy of the instrument, etc. 
This he can take to the central office to be converted into an 
office copy. The section as it stood obviously threw con- 
siderable and unnecessary expense on say a vendor of a large 
building estate being sold in plots by requiring him to furnish 
these office copies at his own expense. 

(ix) The original amendment proposed to para. 7 (a) of 
Part II of the 2nd Sched. to the L.P.A., 1925, has been 
dropped, and there is to be inserted at the end of para. 7 
the following new sub-para. :—“(m) To vest in any person 
any legal estate affected by any rent covenants or conditions 
if, before any proceedings are commenced in respect of the 
rent covenants or conditions and before any conveyance of 
the legal estate or dealing therewith inter vivos is effected, 
he or his personal representatives disclaim it in writing signed 
by him or them.” 

It seems to have been recognized that the amendment as 
originally proposed in the Bill went too far in seeking to 
prevent a former mortgagee of leaseholds who had, before 
1926, acquired a sub-term free from any right of redemption, 
from acquiring a legal estate in the head term or leasehold 
reversion. 

The amendment authorizes the leaseholders or their repre- 
sentatives who have not dealt with a legal term, involving 
liabilities, and before proceedings are commenced, by writing, 
to disclaim the legal term which they would otherwise have 
acquired under the vesting provisions. 

(x) In Sched. I, Pt. IV, para. 1 (3) of the L.P.A., 1925, 
for the words “ term of years absolute ” there are to be sub- 
stituted the words “ mortgage and free from any interests, 
powers and charges subsisting under the settlement which 
have priority to the interests of the persons entitled to the 
undivided shares.” 

Under the above paragraph as it now stands without 
amendment settled land held in undivided shares vested on 
the lst of January last in the trustees of the settlement on 
the statutory trusts,—as to which see L.P.A., s. 35. Now that 
the “ settlement ” is, as the result of the amendment of Cl. 1 (1) 
of the Bill, to come to an, end, the powers of overreaching 
family charges formerly exercisable by the tenants for life 
should obviously be transferred to the trustees. This is 
already the case where settled land becomes subject to a trust 
for sale after lst January, 1926; see 8.L.A., 1925, s. 36 (2). 
This amendment makes the law the same whenever the settled 
land becomes subject to a trust for sale. 

(xi) Where new trustees are appointed by the beneficiaries 
in the place of the Public Trustee, in whom the entirety of the 
land had become vested on trust for sale until new trustees 
for sale have been appointed, it has been recognized that the 
Act should itself vest the land in the new trustees just as it 
does where the appointment is made by the court. Hence 
an amendment is to be made in Sched. I, Pt. IV, para. 1 (4) 
(iii) by the substitution therein for the words “ vest the land ” 
of the words “ thereupon the land shall by virtue of this Act 
vest.” 

One of the results of this amendment will be that in the 
case of land enfranchised by the L.P.A., 1922, no fines and 
fees become payable to the lord of the manor; for the land 
will be deemed to vest, by virtue of this Act; see L.P.A., 
1922, 12th Sched., para. (8), proviso (viii). And it will be 
remembered that for this purpose references to the repealed 
vesting provisions of the Act of 1922 are construed as refer- 
ences to the vestinggprovisions of the L.P.A., 1925; see 


L.P.A.,'1925, 8. 207 (c). 
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(xii) In para. 1 (12) of Pt. IV of the 1st Sched. to the 
L.P.A., 1925, the following words are to be inserted after the 
word “include” :—‘‘a legal rent-charge affecting the entirety.” 

The above sub-paragraph defines an “ incumbrance” so 
as not to “ include land tax, tithe rent-charge, or any similar 
charge on the land not created by an instrument.” The 
object of the amendment is obviously to supply an omission. 
Legal mortgages affecting the entirety are saved by para. 1 
(8); but a legal rent-charge such as that created, say, for 
building purposes, is not usually protected by a term of years 
absolute, though the rent-chargee can, when the rent-charge 
is in arrear, demise the land charged to raise the necessary 
amount (see L.P.A., 1925, s. 121 (4)). It will be observed 
that the sub-paragraph as amended will protect all legal rent- 
charges created by deed or a compensation agreement. 

(xiii) The last amendment to Pt. IV of the Ist Sched. to the 
L.P.A., 1925, takes the form of the addition of a fourth 
paragraph in the following terms :— 

“4. Where, immediately before the commencement of 
this Act, there are two or more tenants for life of full age 
entitled, under the same settlement in undivided shares, 
and, after the cesser of all their interests in the incom: 
of the settled land, the entirety of the land is limited 
so as to devolve together (not in undivided shares), 
their interests shall, but without prejudice to any beneficial 
interest, be converted into a joint tenancy, and the joint 
tenarts and the survivor of them shall until the said cesser 
occurs, constitute the tenant for life for the purposes of the 
Settled Land Act, 1925, and this Act.” 

It is clear that the object of this amendment is to prevent 
settled land being subjected to a trust for sale where on the 
1st January last the income only was held in undivided shares. 
During the lives of the tenants for life they or the survivor are 
to be treated as the tenants for life. The result will be that 
the land will vest in them on the trusts of the settlement. 

It will be remembered that if since Ist January last a title 
has been made by trustees for sale, this will be saved by the 
amendment to cl. 6 discussed, ante, p. 659. 


8. Amendment to Trustee Act, 1925 :— 

Under the T.A., 1925, s. 27, protection is given to trustees 
or personal representatives when distributing among the 
persons entitled by means of notices by advertisement in the 
Gazette and “‘in a daily London newspaper “and” also if the 
property includes land not situated in London in a daily or 
weekly newspaper circulating in the district in which the land is 
situated.” For the words italicised, the following are to be 
substituted— 

“in a newspaper circulating in the district in which the 
land is situated.” 

It will be seen that, without the amendment, insertion has, 
in all cases, to be made in a London newspaper. This, of 
course, involves in many cases an unnecessary expense. A 
sufficient protection will be afforded if the advertisement is 
inserted in a paper circulating in the district in which the land 


is situated. 
(To be continued.) 








Trade Unions and the Law. 


BeroreE very long, when, it may be hoped, the major conse- 
quences of the great strike can be properly estimated and 
dealt with to prevent another such disaster, the law under 
which it became possible will be subject to keen scrutiny. 
And, naturally, the first question will be as to how far 
the legal position of trade unions had conduced to such 
an impasse. This will be followed by a second, as to how best 
it can be changed to prevent another. 

If, however, the answer to the first question is, as it must be, 
that modern alterations in the law have undoubtedly been 





a factor in bringing about the strike, it does not follow that the 
proper remedy is merely to put the clock back. For example, 
had the law stood still since 1721, the strike might have 
been nipped in the bud by the prosecution of any miners who 
conspired together to raise wages, as the “ Journeymen- 
Taylors ” of Cambridge then had the presumption to do, as 
recorded in 3 Modern Rep.,11. Even upto R. v. Druitt, 1867, 
10 Cox. C.C. 592, a much better known case, the law remained 
the same, though the crude indictment of conspiring to raise 
wages may have fallen into the same disuse as the stocks and 
ducking-stool, which may still be legal forms of punishment. 
In R. v. Druitt the strike was again one of tailors, and the issue 
was as to the legality of picketing. The Trade Union Act 
of 1871 legalized combinations and agreements for the purpose 
of raising wages to the extent of providing that they should not 
be indictable, but left trade unions as bodies whose objects 
were unenforceable in the courts, and with very ill-defined civil 
status. Political timidity, in fact, left the law in an extremely 
inconsistent and illogical state, as it has done in the cases of 
gambling, married women’s status, divorce, etc., with the 
usual consequences of uncertainty and injustice. 

The toleration of trade unions—it was hardly more—at 
least allowed them to develop their strength, with the natural 
reaction of evoking combinations of employers to deal with 
them on equal terms. The underlying principle was freedom 
to combine in self-interest for purposes lawful to each 
individual. 

At this stage, however, the ancient conflict of freedoms 
became acutely manifest. The freedom of workmen to 
combine to raise wages involved ostracism or boycott of 
employers who declined to pay more. This, in itself, would 
not have affected them particularly if they could have obtained 
other hands, but unions began to help each other by forbidding 
their men to work with non-unionists, with the consequence 
that employers found themselves faced with the alternative 
of raising wages or ceasing business from lack of workmen. 
They were, in fact, coerced to obey the massed will of the trade 
unionists, unless able to carry on by the labours of men dubbed 
“scabs” or “black-legs” by those whose plans they 
frustrated. 

Combinations of employers, however, could deal almost 
on equal terms with trade unions, provided in turn that non- 
federated employers did not spoil their schemes by paying 
the higher wages demanded, and, by working in harmony with 
the unions, absorb the trade which would otherwise have been 
in suspension. To prevent this, federations had to boycott 
outside firms by refusing to deal with them, and also with those 
who dealt with them. Andifsuch a combination was powerful 
enough, the boycotted firm lost its business. 

Thus non-federated firms, or those defying powerful trade 
unions of workmen, driven to insolvency, considered them- 
selves the victims of persecution and conspiracy and sought 
legal redress. And employers also took up the cases of 
isolated men who wished to work for them, but dared not, 
for fear of the unions. 

The law reports, both in England and the United States, 
give eloquent testimony of these legal battles. And, as 
found by the majority report of the Royal Commission on 
Trade Disputes in 1906, one serious injustice to workmen had 
resulted in consequence. 

To make it clear, the boycotting cases may be divided into 
four categories: (1) Where the boycott is employed by 
federations of traders against each other as competitors ; 
(2) Where it is employed by such combinations against 
individual workmen; (3) where invoked by trade unions 
against employers ; and (4) by trade unions against non-union 
workmen. 

The legality of the first kind of boycott has been established 
beyond all question, from the Mogul Case, 1892, A.C. 25, to 
Sorrell v. Smith, 1925, A.C. 700. A combination of traders 
may ruin an isolated firm and drive it out of business, provided 








682 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


June 5, 1926 








they are actuated by self-interest, and not by spite or ill-will 
(as to which, see Pratt v. B.M.A., 1919, 1 K.B. 244, at p. 278). 

The second class has not been so exhaustively discussed in 
the courts, but Jenkinson v. Nield, 1892, 8 T.L.R. 540, and 
Bulcock v. St. Anne's Master Builders’ Federation, 1902, 
19 T.L.R. 27, are clear authorities that a combination of 
employers may lawfully prevent a particular man obtaining 
employment if he has offended them. 

While combinations of employers, however, were allowed 
to clear their decks for action, trade unions, employing the 
same tactics with the same motives, found their legal path 
an extremely thorny one. Boycotts by employers were 
held to be legitimate weapons of competition, but boycotts 
by trade unions were held conspiracies, not indictable indeed, 
but still civil conspiracies, to prevent the boycotted, whether 
masters or men, from freely making contracts and following 
their lawful avocations. (iblan v. National Amalgamated 
Labour Union, 1903, 2 K.B. 600 and Trollope’s Black List, 
1895, 73 L.T. 342, may be cited as typical, and though Allen 
v. Flood, 1898, A.C. 1, appeared to ease matters, Quinn v. 
Leatham, 1901, A.C. 495, made such a hole in it that in Gray 
v. Building Trades Council, 1903, 103 Am. St. Rep. 477, 
Brown, J., stated that, in his opinion it had been over- 
ruled (p. 484). An English lawyer must not say so, but it is 
not always easy, to follow the subtleties of The Lord Chancellor, 
Lord Cave, in Sorrell v. Smith, supra, reconciling the two cases. 

Then again “ picketing "—perhaps the only practical method 
of approaching non-union workmen — was forbidden in Lyons 
v. Wilkins, 1899, 1 Ch. 255, Charnock v. Court, 1899, 2 Ch. 35, 
and Walters v. Green, ibid, 696. And finally in the Taff Vale 
Case, 1901, A.C: 427, the funds of a union were held liable 
in damages for acts done in pursuance of a strike which were 
certainly as morally defensible as those employed in the 
Mogul Case. 

The upshot was the violent revulsion which led to the 
Trade Disputes Act, 1906. And, as is usual in violent redress 
of injustice, that Act went too far. There is now a strong 
call that it should be repealed. But its repeal would stereotype 
the old injustice, and perhaps lead to an even stronger reaction 
than that of twenty years ago. 

It should, however, be carefully considered and, i 
directions, amended. Section 1, allowing a combination in 
furtherance of a trade dispute to do anything lawful for an 
individual should be allowed to stand, unless the liberty declared 
in the Mogul Case and Sorrell v. Smith is also taken away, a 
practical impossibility, as Americans have found in trying to 
enforce the Sherman Act against trusts. Section 2 legalizes 
picketing, and should be left unless there is clear proof that it 
cannot be dissociated from violence or threats of violence. 
If it is disallowed, unions should be granted some other 
efficacious means of communicating with non-union men. 

Section 3 civilly legalizes acts conducing persons to break 
contracts of employment done in furtherance of a trade 
dispute and interfering with trade, business or employment, etc. 
Now, the peculiar thing about this section is that whilst it 
in effect empowers trade union officials and others to induce 
workmen to break their contracts of service, the workmen 
themselves, may remain liable for breaches of contract. A 
strike therefore may be “legal” from the point of view of 
trade union leaders, but “ illegal’’ as regards the workmen 
concerned. Amendments are thus clearly necessary to make 
the two positions consistent. 

Section 4, forbidding actions in tort against trade unions, is 
from one point of view, indefensible, especially seeing that 
legitimate employment of boycott is no longer a “tort.” Such 
an action as the Taff Vale Case would be precluded by the 
first three sections, whether as modified above or other- 
wise. But, on the other hand, it must not be overlooked 
that trade union funds are largely made up of contributions 
to be dispersed in benefits as of a friendly society. Hence 


some 








it must be seen that the fountain of such benefits must not 
be dissipated in litigation. 

In any change of the law it must be borne in mind that so 
long as federations of employers can lawfully say to an outside 
firm or defiant workman “ obey us or be ruined and starve,” 
it would be unfair to deny a similar liberty to trade unions. 
Thus in picketing, while a threat of violence is and must 
continue to be unlawful, the threat of starvation must be 
allowed, as, politely and discreetly veiled, it was in the Mogul 
Case, and in such instances as the recent one where a trader 
was offered, as a matter of mercy, to be allowed to pay £240 
to be kept off a trade black-list and so avert ruin to his 
business. 

If the law, is to be changed as the result of the strike, the 
time seems to be ripe for re-considering the status of trade 
unions and employers’ federations, and, in particular, allowing 
them to make enforceable contracts as to wages and employ- 
ment with one another. And if this were done it would be 
both logical and convenient to enforce internal contracts and 
avoid the absurdities of Yorkshire Miners’ Association v. 
Howden, 1905, A.C. 256, Osborne v. Amalgamated Society, ete., 
1911, 1 Ch. 540 and Kelly v. National Society, etc., 1915, 
31 T.L.R. 632. Recommendations to this effect were made in 
the report of the Royal Commission in 1906, but have not yet 
been carried into law. And a measure to be agreed by the 
three political parties ought not to be impossible, given the 
factor of goodwill. A careful, courageous, unprejudiced 
revision of trade union law would strengthen the position 
of the Courts, facilitate legitimate action by trade unions and 
give the necessary protection to the general body of citizens. 








Resignation of President of Cairo 
Assize Court. 


A position of the utmost gravity has been developed as 
the result of the majority judgment recently delivered in the 
Cairo political murder trials. Of seven persons who were 
accused of complicity in the murder of a number of British 
and Egyptian officials and others, one only was found guilty, 
the others being acquitted. The court which tried the accused 
was composed of two Egyptian judges and a British President, 
namely, Judge KersHaw. The verdict of the court was a 
majority one, and the sequel to it is the announcement of the 
resignation of the President on the ground that, in his opinion, 
the verdict was in the case of four of those acquitted so 
contrary to the weight of evidence that it constituted a grave 
miscarriage of justice. The gravity of the situation is increased 
by the recent or imminent political changes in Egypt. The 
British Government has already declined to accept the Assize 
Court's verdict as proof of the innocence of the persons 
accused, and has reserved full liberty to take the necessary 
steps to ensure the safety of foreigners in Egypt. 

The position illustrates only too plainly the deplorable con- 
sequences of the intrusion of political considerations in the 
administration of justice. Whilst there may well be, and 
there are in fact, two views as to the propriety of the unpre- 
cedented action of a learned judge in resigning on his opinion 
or judgment being overruled or disagreed with by a majority, 
a limit must surely be recognized to the position of mere 
passivity of conduct in a case when, rightly or wrongly, the 
judge is convinced that his fundamental conception of natural 
justice is overborne. 


The attention of the Legal Profession is called to the fact 
that the PHCENIX ASSURANCE COMPANY Lid.. Phoenix 


House, King William Street, London, E.C.4. transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 


roposals for Fidelity Guarantee and Court Bonds, Loans on 

versions and Life Interests. Branch Offices at 11, Waterloo 

Place, 8.W.1; 187, Fleet Street, E.C.4. ; 20-22 Lincoln’s Inn 
Fields, W.C.2, and throughout the country. 
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Discretion as to Costs. 
(Continued from p. 660.) 

To deal now with the general question of the right to 
deprive a successful party of costs, in so far as it affects actions 
tried by a jury. In such cases, O. 65, r. 1, provides that costs 
must follow the event, unless the judge shall for good cause 
otherwise order. It would appear from certain dicta of 
ATKIN, L.J., in Ritter v. Godfrey, supra, that, although different 
principles technically apply to actions tried with a jury, yet, 
in practice, it will usually be found that the judge who deprives 
@ successful party of costs for “‘ good cause ” in an action tried 
with a jury, will be guided in the exercise of his discretion 
generally by the same principles as in the case of a trial without 
a jury. Thus Arkin, L.J., is reported as having said in Ritter 
v. Godfrey, ib., at p. 55: “ The first group of cases to which 
I refer are cases dealing with the second proviso to the rule, 
namely, the conditions under which after trial by jury the 
judge may find that there is good cause for depriving the 
successful litigant of his costs. The subject-matter is not in 
terms identical with that before us. Nevertheless where the 
court have held that there is good cause for deprivation of 
costs after trial by jury, I think it clear that under similar 
circumstances after trial without a jury, the exercise of the 
discretion in the same way must be justifiable. If, on the 
other hand, there is held to be no good cause, I suppose it is 
possible that the exercise of this discretion in like circum- 
stances might yet be logically supported, although . . . it 
will be found in practice that the distinction tends to 
disappear.” And, if we may venture the opinion, there 
seems no good reason why one set of principles should obtain 
when the action is tried by a jury, while a different set should 
obtain when the action is tried without a jury. 

Questions as to whether a successful party should be deprived 
of his costs usually arise in cases where the jury returns a 
verdict in favour of the plaintiff but awards him nominal or 
contemptuous damages, as, for example, a shilling or a farthing, 
but, as the Court of Appeal held in Moore v. Gill, 4 T.L.R. 738, 
which was an action for libel, the mere fact that the jury have 
given only a farthing damages is not conclusive to show that 
“good cause” exists for depriving a successful plaintiff of 
his costs, although this fact is, of course, an element to be 
taken into consideration in order to determine whether such 
“ good cause” in fact exists. That case is also an authority 
for the proposition that an appellate court will review a 
decision of a judge that good cause existed, but not a decision 
that good cause did not exist, for depriving the successful party 
of costs; and it would appear from Wootton v. Sievier, 30 T.L.R. 
165, that no communication from or intimation by the jury that 
the successful party should be deprived of costs can be taken 
into consideration by the judge for determining the question 
whether such party should be deprived of costs. 

In conclusion it might be as well to enumerate the rules that 
obtain in cases where the action is of a kind that might have 
been brought in a county court. For this purpose reference 
must be made to s. 11 of the County Court Act, 1919, which 
provides as follows: ‘‘ (1) Where an action is brought in the 
High Court which could have been commenced in a county 
court, then if the plaintiff recovers a sum less, in the case of an 
action founded on a contract, than £40, or in the case of an 
action founded on tort, than £10, he shall not be entitled to 
any costs of the action, and if he recovers, in the case of an 
action founded on contract, a sum of £40 or upwards but less 
than £100, or in the case of an action founded on tort, a sum of 
£10 or upwards but less than £50, he shall not be entitled 
to any more costs of the action than those to which he would 
have been entitled if the action had been brought in a county 
court ...” It is to be observed that the above section only 
applies to actions, so that it does not affect counter-claims, for 
example: Blake v. Appleyard, 1878, 3 Ex. D. 195. The 

ion “ which could have been commenced in a county 
court ” is somewhat misleading, since at first impression one 





might think that the section only applies where the action 
itself is clearly one which could, by reason of the amount 
claimed or otherwise, be tried as it is in a county court, but 
the Court of Appeal have held in Solomon v. Mulliner, 1901, 
1 K.B. 76, that an action is one which “could have been 
commenced in a county court ”’ if it is an action of a kind which 
a county court can entertain, although the amount claimed 
may exceed the limits of the county court jurisdiction. The 
general provisions of s-s. (1) of s. 11, supra, is, however, qualified 
by provisos (i) and (ii) of that sub-section, the effect whereof 
may be summarized as follows. Whether the action is one of 
contract or tort, the court is given a discretion notwithstanding 
to award costs on the High Court scale, or on any county court 
scale higher than the one which would otherwise apply in the 
following cases, viz., (i) where in the opinion of the court 
there was sufficient reason for bringing the action in the High 
Court, or (ii) where the defendant or one of the defendants 
objected to the transfer of the action to the county court. 
Where, however, the action is for a debt or liquidated demand, 
different considerations apply. Proviso (ii) provides that in 
three cases the plaintiff shall prima facie be entitled to costs 
on the usual scale obtaining in the High Court, though in such 


cases again a discretion is given to the judge to deprive the 
litigant of this right, and to order otherwise. The three cases 
referred to above are: (i) Where the defendant has paid the 


whole amount of the claim or part thereof (not being less 
than £20), within the time limited in the writ ; (ii) where the 
plaintiff has obtained judgment in default of appearance or 
defence within twenty-eight days of the service of the writ or 
such further time as might be allowed ; (iii) where the plaintiff 
has within the same period of time as in (ii) signed summary 
judgment for a sum of £20 or upwards, either unconditionally 
or unless such sum is paid into court. 





A Conveyancer’s Diary. 


Section 12 (2) of the T.A., 1925, contains a provision to the 
effect that a trust or power to sell or dispose 
of land includes a trust or power to sell or 


Power of 

Trustees to dispose of part thereof, whether the division 
Sell or is horizontal, vertical, or made in any other 
Dispose of way. It has been stated in effect that the 


principal object of this provision is to enable 
trustees for sale to sell mines and minerals 
separately from the surface without the necessity of applying 
to the court as was the case under s. 44 of the repealed T.A., 
1893. It seems to us, however, that ifethat was the chief 
object of the sub-section, the contents of s. 50 of the S.L.A., 
1925, as extended by s. 28 of the L.P.A., 1925, had been 
overlooked. Therefore we think this view incorrect, and 
submit that the real and principal object of the provision is to 
confirm the practice of conveying legal estates in -parts of 
buildings, for example, in flats or chambers. It may be 
observed that the power may prove of use in other cases, as, 
for example, in those instances which do not frequently occur 
in practice of trustees of deeds of arrangement to whom land 
has been conveyed with a power to sell for the benefit of 
creditors. Charity trustees, it may be pointed out, have no 
need to rely on this particular sub-section, for by s. 29 of the 
S.L.A., 1925, they are given the powers of a tenant for life 
under the S.L.A. Naturally a purchaser will prefer a title 
made under the S.L.A., for the conveyance will then have 
overreaching effect : see L.P.A., 1925, s. 2 (1) (i). 
Section 13 of the S.L.A., 1925, demands a vesting deed (in 
respect of land settled before 1926) only, 
Vesting Deeds. in effect, as a necessary preliminary to a 
disposition of such land or any part thereof 
inter vivos. Hence, it may be many years before vesting deeds 
have been drafted in respect of all land settled before 1926. 
Moreover, the difficulty that has been experienced in the case 
of large settled estates in drawing up full and complete plans 


Part of Land. 
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and schedules of the property has already made, and will 
continue for some to time to make, for postponement of the 
preparation of vesting deeds. The obvious, but necessary, 
decision in Re Clayton, 1926, W.N. 54, will naturally operate 
in the same direction ; for not only is it possible to have 
separate vesting deeds of land situated in different counties, 
though under one settlement, but each strip of land can be 
made the subject of a vesting deed of its own as and when 
occasion to dispose of it occurs. 

A mushroom growth of small vesting deeds under one 
settlement can scarcely have been contemplated as the general 
case under the new legislation. Expense and complication 
of title will no doubt hallmark the procedure sanctioned in 
Re Clayton as an expedient rather than a recognized practice, 
though no doubt a prospective purchaser may not feel dis- 
pleased to have a vesting deed referring only to the land 
purchased by him handed over to him with the other title deeds. 


In the majority of cases where manorial incidents are to be 
extinguished, the amounts are small and 


Extinguish the compensation will therefore, doubtless, 
ment of be paid in full at the time the compensation 
Manorial agreements are executed or signed. But 
Incidents : there will certainly be many a case where 
Payment of the amount is larger and where consequently 
Compensation the price of extinguishment will take the 


Rent-Charge form of a compensation rent-charge as 
to Tenant contemplated by the L.P.A., 1922. Sucha 
for Life. rent-charge, if perpetual, will naturally form 
part of the income of the estate and be 

properly payable to the tenant for life. On the other hand, 
it is more likely that the rent-charge will take the form of an 
annual terminal rent-charge payable by twenty instalments or 
over a given period 

Now s. 10 of the S.L.A. provides “that where after the 
commencement of this Act a rent-charge is reserved on a grant 
of settled land the rent-charge shall by virtue of this Act 
become vested in the tenant for life or statutory owner and 
such grant is in this Act referred to as a subsidiary vesting 
deed.” No distinction is made between perpetual and terminal 
rent-charges, and no definition of a rent-charge is given in the 
Act. The section would, therefore, appear to be applicable 
where a terminal rent-charge is reserved. In other words, 
the conveyance, which will embody a subsidiary vesting deed, 
will declare that the rent-charge is vested in the tenant for life. 

The case of compensation rent-charges seems, however, to be 
peculiar ; for under s. 62 (2) of the S.L.A., 1925, the portion 
of instalments attributable to capital is capital money arising 
under the Act, yet where the compensation agreement is 
effected uuder the Copyhold Act, 1894, as amended, receipts 
for the whole of the instalments are a sufficient discharge if 
given by the lord (i.e., the tenant for life): L.P.A., 1922, 
s. 138 (8) (a). And under the Manorial Incidents Extinguish- 
ment Rules, 1925, r. 13 (1) (6), the rent-charge is deemed to be 
granted to the lord. Where the agreement is not effected under 
the Copyhold Act, 1894, the receipt is sufficient discharge if 
given by the person who would have been entitled to give 
a receipt for purchase money arising on a sale of the manorial 
incidents, i.e., the S.L.A. trustees: L.P.A., 1922, s. 138 (8) (db). 

Notwithstanding this, however, the agreement operates as 
a grant of an annual terminable rent-charge with the like 
incidents as if the agreement had been effected under the 
Copyhold Act, 1894, as amended: L.P.A., 1922, s. 138 (6), 
and is thus in this case also deemed to have been granted 
to the lord, i.e., tenant for life. Thus in all cases the tenant 
for life has or is deemed to have the rent-charge vested in 
him and he is the person to enforce it, but in the one case a 
receipt by the settled land trustees is to give a sufficient 
discharge. 

The position of a tenant for life having capital money 
vested in him is somewhat anomalous, but is analogous to the 
position under a mining lease granted by a tenant for life. 
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The point would already seem to have been covered by 
previous decisions. Thus in Hyde v. Warden, 1877, 3 Ex. 72, 
it was held that upon an agreement to grant an underlease 
the underlessee would have constructive notice of the 
provisions of the original lease only when he had a fair 
opportunity of ascertaining what these provisions were ; and 
in Reeve v. Berridge, 1888, 20 Q.B.D. 523, it was held that the 
principle of Hyde v. Warden equally applied, where there was 
an assignment of an existing lease, and not merely the granting 
of a sub-demise. In his judgment, Fry, L.J., after pointing 
out that notice of the lease was not notice of its contents, 
unless the grantee had a fair opportunity of ascertaining for 
himself the provisions of the original lease—and that was 
all that, in the learned Lord Justice’s opinion, Cosser v. 
Collinge, 3 M. & K. 283, decided—went on to say that no 
distinction in this respect could be maintained between an 
assignment and the granting of an underlease. “ We are of 
opinion,” said the learned Lord Justice, “ that there is no 
substance in such a distinction, because in both cases alike 
the purchaser must know that his vendor can confer on him no 
interest except one subject to the covenants contained in the 
lease, and the effect of notice must therefore be alike in both 
cases.” The ratio decidendi of the above cases may best be 
summed up in the words of Fry, L.J., in Reeve v. Berridge, 
supra, at p. 528, to the effect that “there is great practical 
convenience in requiring the vendor who knows his own title 
to disclose all that is necessary to protect himself, rather than 
in requiring the purchaser to demand an inspection of the 
vendor's title deed before entering into a contract, a demand 
which the owners of property would in some cases be 
unwilling to concede.” 

To sum up, therefore, the principle of Melzak v. Lilienfeld 
and other cases may be expressed in the following manner : 
In the absence of agreement to the contrary, and in the 
absence of the fullest opportunity to ascertain what the 
covenants in the head lease of the grantor may be, the grantee 
of a lease, whether he be an assignee or a sub-lessee, is entitled 
to a lease with the ordinary usual covenants—as in the case 
of an “open” grant of a lease to a lessee by a freeholder—and 
not with covenants similar to those contained in the head lease 
to the grantor. 


A judgment of extreme importance on the question of the 


sufficiency of alternative accommodation 


What is offered by a landlord to his tenant under 
Sufficient para. (d) of s. 4 “5” (1) of the Rent and 
Alternative Mortgage Interest Restrictions Act, 1923, 


Accommodation. has been recently delivered by a Divisional 

Court, consisting of Rowlatt and Wright, JJ., 
in Thompson v. Rolls, 1926, W.N. 171. It will be noted that 
the Act of 1923 purports to give a definition of the kind of 
alternative accommodation which is required under the above 
paragraph ; it is necessary that such alternative accommoda- 
tion should be, inter alia, “ reasonably suitable to the means 
of the tenant and to the needs of the tenant and his family 
as regards extent, character, and proximity to place of work.” 
The question thereupon arises as to what persons are to be 
included in the term “ family.”” If one contrasts the provisions 
in the earlier Act of 1920, it will be found that para. (a) speaks 
of the alternative accommodation being merely “ equivalent 
as regards rent and suitability in all respects.” Under the 
Act of 1920 in the Scotch case of Fraser v. Midgeley, 1922, 
Sc. L.T. (Sh. Ct.) 2, it was held that the accommodation 
offered had to be sufficient for a lodger as well who lived 
rent-free. Again, in Chiverton v. Ede, 1921, 2 K.B. 30, which 
was a decision, however, under para. (f) of s. 5 (1) of the 1920 
Act, it was held that the accommodation had to be sufficient 
for the tenant’s lodgers, where the tenant Was in the habit of 
taking lodgers. The word “ family,” however, crept in into 
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para. (d) of the 1923 Act, and doubts arose as to whether, under 
the 1923 Act, regard still had to be paid to the fact that the 
tenant took in lodgers, since the Act spoke of alternative 
accommodation for the tenant and his “ family.” 

The case of Thompson v. Rolls, supra, would appear to be 
authority for the proposition that such persons as lodgers are 
not to be considered in determining the question of alternative 
accommodation, at any rate where the claim for possession is 
made under para. (d). In that case the defendant was the tenant 
of premises consisting of seven rooms, five of which were 
occupied by the tenant and her nephews, while the other two 
were sublet by her furnished. The plaintiff, who became the 
landlord of the premises in September, 1924, urgently required 
the accommodation for herself, her aged mother and her niece, 
and asked the defendant to give her possession of the two 
rooms which were sublet by the defendant. This the defendant 
refused to do, whereupon the plaintiff commenced proceedings 
to recover possession of the whole house. The Divisional Court 
held that the plaintiff had shown that she reasonably required 
possession of the whole house, inasmuch as the defendant had 
refused to allow her to have the two rooms and had therefore 
put her under the obligation of asking for possession of the 
whole house. On the question of alternative accommodation, 
inasmuch as the plaintiff had at the trial expressed her willing- 
ness that the defendant and her family should continue in 
occupation of the five rooms, which they were then in occupa- 
tion, the Divisional Court held that the requirements of the 
Act with regard to alternative accommodation had been 
satisfied. 

(To be continued.) 








LAW OF PROPERTY ACTS. 


Points in Practice. 

Questions from Annual Subscribers are invited and will be 
answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor, “‘The Solicitors’ Journal,’’ 
94-97, Fetter Lane, E.C.4. The name and address of the 
Subscriber must accompany all communications, which should 
be typewritten (or written) on one side of the paper only 
and be in triplicate. To meet the convenience of Subscribers, 
in matters requiring Urgent attention, answers will be forwarded 
oz post. 

Restrictive CovENANTS—LAND VESTED IN BaRE TRUSTEE 
FOR A CORPORATION. 

326. Q. In a case where land is conveyed to A and held by 
him on behalf of a developing company without any declara- 
tion of trust, it is presumed that the conveyance of plots 
should, on and after the Ist January, be made by the company 
as beneficial owner, and that it is unnecessary—in fact, bad 
conveyancing—for A to join in the conveyance ; for, if the 
usually accepted interpretation of cl. 3 of Pt. II of Sched. I 
to the L.P.A., 1925, is correct, the legal estate on the 1st 
January, passed to the company and A no longer had any 
interest in the property. 

(1) Is this so ? 

(2) If so, does it follow that the restrictive covenants 
usually included in conveyances of plots of the estate should 
be made with the company ? 

(3) If the Amending Bill is passed, what will happen to the 
legal estate of the remainder of the property? Presumably 
it will be put back into A, but the recovery of the legal estate 
will not give him the benefit of the restrictive covenants which 
have been made with the company. 

(4) Will the effect of the Amending Bill be that the legal 
estate did not pass into the company but remained in A all 
the time? If so, will a purchaser, who in the meantime has 
taken a conveyance from the company, have any title ? 

(5) If, to avoid this impasse, A and the company are made 
to convey as beneficial owners, or the one convey and the 














other convey and confirm, and the covenants are made with A 
and the company, will not the effect be that, whatever happens 
to the Amending Bill, either A or the company have conveyed 
and made themselves liable to further assure property to 
which they eventually will not have or have had any title 
and will be able to enforce covenants over property which they 
do not and have not possessed ? 

(6) Has any precedent been published which deals with a 
case of this sort ? 

(7) The wording of the Amending Act seems to suggest that 
the legal estate passes into the company, but that A (not- 
withstanding the fact that he does not possess the legal estate) 
can convey it in favour of a purchaser for value if the purchaser 
has no notice of the trust, etc. Can this be what is meant, 
and what sort of notice must the purchaser have to prevent 
the operation of the section? In nine of these cases out of 
ten the name of the company would either appear on the 
contract or in the advertisements, and it looks as if the section 
is going to be of very little use to cure the evil of which it is 
supposed to be the remedy. 

A. Paragraph 3 of Pt. II of the Ist Sched. to the L.P.A., 
1925, must be read in conjunction with para. 6, and, the case 
not being included in sub-paras. (a), (b) or (c), sub-para. (d) 
applies to vest a legal estate held on 31st December, 1925, by 
a bare trustee “in the person of full age who immediately 
after this Act,” etc. By s. 19 of the Interpretation Act, 1889, 
“person” includes “corporation” unless the contrary 
intention appears. Since a company, if a person, is one 
incapable of existing in a state of non-age, the opinion is here 
expressed that the Act must be taken to refer to a physical 
person, and a contrary intention, therefore, does appear ; but 
the questioner could without doubt find opinion of equal or 
greater weight in Lincoln’s Inn to the opposite effect, and he 
can only be advised that no reliable answer can be given 
to him. As to the others : 

(2) The covenant will be with the legal owner of the land 
taking the benefit of it, and at present should be made with 
both trustee and company, on a recital as to “ doubts having 
arisen.” If the trustee is not the legal owner, he will not be 
able to enforce the covenant: see L.C.C. v. Allen, 1914, 
3 K.B. 642. 

(3) and (4) The Amending Bill as published, p. 509, ante, 
does not touch the point raised above. It only provides for 
the protection of a purchaser from a bare trustee without 
notice of the trust, if the proper documents are produced. 

(5) Any conveyancer could draft a proviso to modify the 
statutory covenants to ensure against the effect suggested in 
accordance with s. 76 (7) of the L.P.A., 1925. 

(6) Not so far as known. 

(7) Notice is regulated by s. 199 of the L.P.A., 1925, more 
or less preserving the old law except as to matters covered by 
the L.C.A., 1925. If the name of a company appeared as 
owner in a contract, the purchaser would obviously have 
notice of its rights. 


Pre-1926 MortGaGrees’ TENANTS IN COMMON. 


327. Q. The position in this case was partly discussed in the 
reply to q. 154 under the “ Points in Practice ” column of your 
issue of 13th February last, which dealt with a case where the 
mortgage was by assignment. There is the other case, however, 
where the mortgage was by sub-demise and (e.g.) is to be 
paid off. Who is to give a receipt for the money, and what 
is the effect so far as discharging the mortgage is concerned ? 
Under L.P.A., 1925, 1st Sched., Pt. I, the mortgagees’ estates 
are in the first instance converted into equitable interests, and 
it is suggested that if no other provision in the Act is applicable, 
either expressly or by irresistible implication, that is the 
position. The result would be that a simple receipt by the 
mortgagees would discharge the mortgage. A receipt following 
s. 115 of the Act would have no greater operation than to 
attract ad valorem stamp duty. This looks so easy that one 
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feels that there is a catch somewhere, and perhaps it is to be 
found in Pts. II and IV of the lst Sched. As to Pt. II, para. 3 
does not seem to apply, as the mortgagees do not seem to be 
entitled to require a legal estate to be vested in them (although 
they might apply to the court under s. 90), nor does para. 4, 
as there can be no legal estate in an undivided share. Para- 
graph 6 does not apply for the same reason as para. 3, and 
therefore Pt. VIII (1) is not applicable in any case, even if it 
only applies to mortgages by a As to Pt. IV, 
para. | seems to be intended to apply to land held in undivided 
not to the estate of the 


signment. 
shares subject or not to encumbrances, 
mortgagees, except as in sub-paras. (7) and (8), otherwise we 
have the ab urdity pointed out in the reply to q. 154 of the 
mortgage interests vesting in the Public Trustee under 
sub-para. (4). It is suggested, therefore, that the mortgagees’ 
position is as Pt 
A. The reasoning 
under the L.P.A., 
mortgagee by 


| le aves it 

above is based on the supposition that 
1925, Ist Sched., Pt. I, the estate of a 
in the first instance converted into 
an equitable interest, but this is not agreed. Part VIII does 
by sub-demise, but it actually creates 


ier 
‘ 


ub-d 


not apply to mortga 


legal sub-terms (as expressly stated in para. 5), which shows 
that they are terms within s. 1 (1) (6), and therefore outside 
Pt. I], and in fact a sub-term was a legal estate before 1926: 
see fe Moore and Huln Contract, 1912, 2 Ch. 105. In 


accordance with the answer to q. 154, therefore, the opinion 
is given here that the sub-term will vest in accordance with 
Pt. IV of the lst Sched., , in the tenants in common if not 
more than four and absolutely entitled, otherwise in the Public 
Trustee, and the statutory trust for sale will apply subject to 
the rights of the mortgagors, in accordance with the last three 
lines of the answer. 

DEATH OF TENANT FOR LIFE INTESTATE- 

Vestine DEeED. 

528. Q. By his will dated the 10th May, 1910, A.B. appointed 
C.D. and E 
all his real estate unto his sai 
widow for life, and from and after her decease upon trust to 
sell his said real estate and divide proceeds equally between 
his children. A.B., the testator, died &th June, 1915, and his 
will was proved on the 7th September, 1916, by the said C.D. 
and E.F. E.F., one of the said trustees, died on the 12th 
February, 1922, and C.D., the other executor and trustee, 
died on the 10th February, 1923, intestate, but no letters of 
administration have been taken out to his estate as he had 
practically no estate. Testator’s widow and life tenant under 
the will died 20th January, 1926, intestate, and letters of 
administration to her estate have not been taken out to her 
estate as she had practically no estate. No assent or vesting 
deed under the new Acts have been made to the widow as 
tenant for life. It is now desired to sell the real estate as 
directed by testator’s will. There are five children of testator 
living. There is a grandchild of testator’s widow living by 
another husband. The following points have now arisen :— 

(a) Who are the proper persons to convey the real estate ? 

(6) What steps will be necessary to put such persons in a 
position to give a good title to the purchaser ? 

(c) Would the deceased's widow, i.e., the tenant for life 
under his will, having regard 30 (3) and 107 of the 
S.L.A., 1925, be trustee of the settled land, as, if so, it may be 
that her legal personal representatives would be the trustees 
of such settled land and able to convey same to new trustees. 

It is pointed out that in applications for grant in respect of 
settled land the probate registrars require the trustees of such 
settled land to show in the oath that they were the trustees 
of such settled land at the date of the death of the deceased 
tenant for life. 

A. By virtue of the L.P.A., 1925, Ist Sched., Pt. LI, paras. 3 
and 6 (c), the testator’s real estate vested in his widow as 
tenant for life on Ist January, 1925, and his legal personal 
representatives, had there been any surviving or constituted 
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under s. 18 (2) of the T.A., 1925, or otherwise, would have 
been trustees for the purposes of the S.L.A., 1925, with the 
duty cast upon them by the 2nd Sched., para. 1 (2), of executing 
the vesting deed. Since no such deed has been executed, that 
paragraph does not apply (see sub-para. (7)) and the land is 
no longer settled land. On the widow’s death the trustees of 
the settlement would have been her administrators qua the 
settled land if willing to act under s. 162 (1) (6) of the 
Judicature Act, 1925. There are, however, no trustees. In 
the circumstances, perhaps a limited grant would be made, if 
the oath were to this effect, to two of the children or two other 
suitable persons under r. 115 of the Probate Rules as added 
by the Non-Contentious Probate Rules, 1925, 2nd Sched., 
W.N. 1926, p. 3. As to the duties of such administrators, see 
the answer to q. 252, p. 560, ante. In that case all the children 
were of age, but if one or more of them here are minors, 
8. 19 (5) of the L.P.A., 1925, will apply. After such conveyance 
the first four children named, or those of age, are trustees for 
sale on the statutory trusts under ss. 34 and 35 and can give 
title accordingly. 
PARTNERSHIP PROPERTY—-DEATH OF ONE OF TWO 
PARTNERS— EQUITIES. 

329. Q. A and B were partners, and acquired, prior to 1926, 
Whiteacre and Blackacre for partnership purposes, the same 
being conveyed to them as joint tenants and as part of their 
partnership property. The partnership deed contains an 
option for the surviving partner to acquire the deceased 
partner's share. B dies prior to 1926, having by his will 
appointed his wife sole executrix and beneficiary. A, not 
wishing to exercise his option under the partnership deed, 
makes an arrangement with B’s widow to withdraw his share 
in the partnership assets, and to take over Whiteacre, B’s 
widow taking Blackacre. B’s widow is continuing the 
business. It is now desired to convey Whiteacre to A and 
Blackacre to B’s widow to carry the above arrangement into 
efiect. How should this be done? In whom did the legal 
estate vest on the Ist January, 1926? A, as surviving 
partner, would appear to hold, as to the share of the deceased 
partner, as trustee of the proceeds of sale, so that it would 
be necessary for him to appoint another trustee to act with 
him for the purpose of enabling him to convey the partnership 
properties, although no moneys will pass ? 

A. The partnership deed severed the joint tenancy in 
equity, and on 31st December, 1925, A, as survivor and legal 
owner, held upon trust for himself and B’s widow. On 
Ist January, 1926, by virtue of the L.P.A., 1925, 1st sched., 
Pt. IV, para. 1 (1), he held upon trust for sale, but, having 
regard to s. 27 (2) and s. 14 of the T.A., 1925, he would have to 
appoint a new trustee if he wished to exercise the power. In 
the circumstances, however, the best course would appear to be 
by conveyances in reliance ons. 23 or s. 28 (3) of the L.P.A., 
1925. Thus the widow should make written assent to the 
devise to herself under the A.E.A., 1925, s. 36 (4), and the 
conveyance of each property should recite this assent, and the 
exclusive title of A and B to the proceeds of sale. Then A 
would convey Blackacre to B in consideration of B’s consent 
to his conveyance to himself of Whiteacre, under s. 72 (3) of 
the L.P.A., 1925, the consent being testified in the deed in the 
usual way. Virtually the transaction would be a partition, 
and, if so framed, some stamp duty might be saved. 

Trustee ror Purposes or 8.L.A., 1925—SaLe By 
TENANT FOR LIFE TO. 

330. Q. A was tenant for life under a settlement, and A, B 
and C were trustees for the purposes of the 8.L.A. A sold the 
estate (which did not include a mansion house) to B, the price 
being fixed by valuation and in other respects a proper one. 
Can the sale be impeached ez debito justitie by those entitled 
in remainder? Is there any authority or reference in any 
text-book as to the disability of a trustee for the purposes of the 
Acts to purchase the settled estate ! 
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A. The point does not appear to have been the subject of 
authoritative decision, but the opinion is given here that 
trustees for the purposes of the 8.L.A., 1925, who are practically 
custodian trustees on a sale, are entirely outside the mischief 
of the ordinary prohibition which forbids a trustee to buy trust 
property. That prohibition is founded on the fact that in 
such case his personal interest, which lies in obtaining the 
property as cheaply as possible, is in conflict with his duty as 
trustee to obtain the highest available price. But a trustee 
for the purposes of the S.L.A., 1925, has no voice in the sale, 
and his duties are confined to the ministerial act of receiving 
the purchase-money with his co-trustee or trustees. Prima 
facie the tenant for life can therefore deal at arm’s length with 
him, and he should come within the protection of s. 110 (1) 
ofthe Act. The tenant for life is the real vendor, and if he can 
deal as such with his own wife as in Gilbey v. Rush, 1906, 
1 Ch. 11, @ fortiori he should be able to do so with a trustee, 
except, no doubt, on a sale of the principal mansion house, 
when under s. 65 a S.L.A. trustee has to exercise his judgment 
in giving consent. A sale of any other portion of the settled 
property to such a trustee should therefore be unimpeachable 
unless evidence is adduced to show the transaction was not 
bona fide as in the Sutherland Case, 1893, 3 Ch. 169. 

SETTLED LaND—APPOINTMENT OF TRUSTEES. 

331. Q. A died in 1906, having by his will appointed his 
wife sole executrix and giving her a life interest in a freehold 
house with remainder over to his son. The will contained no 
power or trust for sale and no appointment of trustees. The 
testator’s widow has since 1906 occupied the house and has 
presumably, by implication, assented to the devise. The 
widow and son now wish to sell the property, and it appears 
that title must be made under the 8.L.A., 1925, and it is 
proposed that the son should be appointed trustee with his 
mother for this purpose. Should the appointment be made 
under ¢. 30 (1) (v) or under s. 30 (3) ? 

A. An executor acting under s. 30 (3) of the S.L.A., 1925, 
may, having regard to the words “ apart from this sub-section,” 
etc., be liable to be displaced by the appointment of other 
trustees under s. 31 (1), though it is not clear that anyone 
appointed by him would be so liable. Trustees appointed 
under s. 30 (1) (v), however, cannot be so displaced, and 
therefore, that power appears to be preferable. As to the son 
being able to appoint himself under s. 30 (1) (v), see T.A., 
1925, ss. 64 (1) and 36 (1). An appointment in the ordinary 
form, by virtue of the power invoked “ and all other (if any) 
the power or powers,” etc., would probably carry both sub- 
sections. 

ExecutoR—Power or Sate—Duration. 

332. Q. A testator, who died in 1901, gave to his widow, 
whom he appointed his sole executrix : “ All his houses, shares 
and money, investments and also his goods, etc., to be at her 
disposal to sell and turn into money as necessities arose for her 
natural life and at her death whatsoever money and property 
remained to be sold and equally divided amongst all his children 
then living.”” The widow died in 1922, having by her will 
appointed a daughter sole executrix and universal legatee and 
devisee. Can this daughter sell the undisposed of realty of 
the original testator as the personal representative of his 
executrix and give a valid receipt, or must she, after paying 
the death duties, vest the property in the surviving children 
of testator, who will take upon trust for sale ? 

A. A sole executrix of a sole executrix is legal personal 
representative, and may sell under s. 36 (8) and (12) of the 
A.E.A., 1925. There is a question of construction on the will 
as to whether the widow took absolutely or not, which can 
hardly be answered without sight of the document as a whole. 
See authorities cited in answer to question 264, p. 580, ante. 
If the widow took absolutely, her daughter could sell in any 
capacity, but otherwise (since presumably the estate of the 
testator has been wound up long ago), if she has brothers and 





sisters the correct method would be to appoint a co-trustee 
and exercise the trust for sale. If, however, her brothers and 
sisters can and will authorize her to sell as executrix of the 
original testator, it will be simpler. 


SETTLED Lanpo—No Vesting Deep—Deratu or TENAN 
FoR Lit 

333. Y. A spinster, 8, on the 5th June, 1925, made her will, 
under which she appointed her mother, (, to be sole executrix, 
and devised to C the freehold cottage in which C lived for 
C’s use during her lifetime, and, after C’s decease, the cottage 
was devised to S’s né phew, X. S died on the 7th Ji 192 
and her will was proved by C, the sole executrix, and © cor 
tinued to reside in the cottage until her death in March la 
C left a will, which -did not appoint an executor, which 
bequeathed to her nephew, R, all she had left, exe pt a be que 
of a little furniture to X. R does not propose to prove C's 
will, as the bequest to him is wort! only about £10. X wishes 
to sell the cottage, and the difficulty is how to make a title. 
No vesting assent or vesting deed was executed by (, the late 
tenant for life, as she was very old, and would do nothing 
Can X, as sole beneficiary, appoint new trustees under 1) (v) 
of the S.L.A., 1925, and can these, when appointed, execute 
a discharge to X, as the cottage is no longer ettled land, 


X being entitled to it absolutely ?- X will then pay the death 
duties on the cottage on an account, and s¢ ll as absolute 
owner. 

A. Although C, as executrix, did not assent in writing to the 
settled devise of the cottage, such assent might have been 
implied before 1926 if all the debts and duties had been paid 
(in the circumstances C’s continuous residence is compatible 
either with assent or non-assent, and is ambiguous) and the 
answer to the main question must dlepe id to some extent on 
how a judge would answer the issue as to assent, as to which 
the question does not afford sufficient information to give an 
opinion. If the administration of the estate of S was so 
incomplete on 3lst December that no assent could be implied, 
para. 2 of the 2nd Sched. to the 8.L.A., 1925, applied, and 
continued to apply until the death of C. If assent must be 
presumed, paras. 3 and 6 (c) of Pt. Il of the Ist Sched. to the 
L.P.A., 1925, and para. 1 of the 2nd Sched. to the 8.L.A., 1925, 
applied, and the cottage vested in C for a legal estate in fee 
simple, but requiring the execution of the vest 
sub-para. (2) before she could exercise her powers under the 
Act: see s. 13. Since C has died without a vesting deed 
having been executed, para. 1 of the 2nd Sched. to the 5.L.A., 
1925, has ceased to apply: see sub.-para. (7). On the death 
of C the cottage should have vested in her special legal personal 
representatives under s. 22 (1) of the A.E.A., 1925, who shou'd 
have been the trustees for the purposes of the 8.L.A., 
who, in turn, would have been the legal personal representatives 
of S: see s. 30 (3). But there are no legal personal repre 
sentatives either of S or C, and the legal estate in the cottage 
has therefore vested in the Probate judge under s. 9 of the 
A.E.A.. 1925. Until divested from him no legal title can be 
given, and the only method of such divesting is by a grant of 
administration either to the estate of 8 de bonis non, if incom 
plete, or to the estate of C. The new non-contentious probate 
rules, 1926, W.N. 1, are not very clear as to the future practice 
where s. 162 (1) (b) of the Judicature Act, 1925, is not appli 
able. In the circumstances probably grant would be made 
to X if he applied, but he might be required to ake a full 


ing deed under 


1925, 


grant with the will annexed, and the probate authorities 
should be consulted. When he has obtained administration 
he will hold in fee simple after conveying to himself, if a 


purchaser 80 requires under s. 72 (3) of the L.P.A., 1925, and 


s. 7 (5) of the 8.L.A., 1925. 
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Correspondence. 


Administration in Bankruptcy of a Deceased 
[Insolvent’s Estate. 

Sir,—The administration in a Bankruptcy Court of a 
deceased insolvent’s estate has, hitherto, been carried out 
under s. 130 of the Bankruptcy Act, 1914. This, of course, 
did not affect the concurrent jurisdiction in Chancery. 

The Administration of Estates Act, 1925, repealed s. 130 of 
the Bankruptcy Act, and it was, of course, assumed that from 
henceforth the Chancery Courts would have exclusive juris- 
diction. But on reference to the Expiring Laws Act, 1925, 
s. 1 (2), and Schedule 11, it appears that s. 130 of the Bank- 
ruptcy Act is (if so it can be done) set on its legs again and 
made ‘‘ permanent.’’ But is it open to the legislature to 
reverse its decision of a few months before in this way and 
by such a move has it any practical operation, without s 
formal repeal pro tanto ? E. T. B. 

22nd May. 

[So far as the above question concerns the powers of the 
legislature, there can be no conceivable doubt that a law passed 
by Parliament one day may be repealed the next, or even on 
the same day, thus being, so to speak, brought forth still-born. 
This procedure, in fact, has been adopted in certain cases where a 
particular lawisconsolidated, immediately after being amended. 
A short bill of amendments is introduced, and may be opposed ; 
but the longer consolidating bill, offering a broader target, 
goes through on the plea that “ this is merely declaratory, and 
does not change the law.” As an example, the Patents and 
Designs Act, 1907, 7 Edw. 7, c. 29, passed 28th August, 
repealed the Patents and Designs (Amendment) Act, 1907, 
7 Edw. 7, c. 28, passed the same day. 

Parliament, however, whatever its powers, does not often 
reverse its legislation so soon as in the instance given by the 
correspondent. The reason why it has done so would no 
doubt be of interest, but probably even Hansard would fail to 
throw light on it, for so technical a matter would hardly be 
raised on second reading. Since the bankruptcy jurisdiction 
is transferred to the Chancery Division by the order of 15th 
August, 1921, and the administration of an insolvent estate 
is now uniformly regulated by s. 34 (1) of the A.E.A., 1925, 
and Pt. I of the Ist Sched., the conflict of jurisdiction, if any, 
hardly seems important. 

It seems to us that the repeal of s. 130 was effected by 
mistake, and that it was found to be the easier plan in the 
congested state of Parliamentary business at the end of the 
year 1925, to adopt the exceptional and somewhat unsatis- 
factory expedient of keeping the section in force by the 
Expiring Laws Act.—Kp., Sol. J.| 


Points in Practice. 

Sir,—With reference to Q. 308 and your reply, I have care- 
fully considered Mr. Paice’s letter at p. 620, and your footnote 
thereto, but I am afraid I still cannot see that when an appoint- 
ment of trustees for sale is being made under L.P.A., 1925, 
Ist Sched., Pt. IV, 1 (4) (iii), in the place of the Public Trustee, 
the appointors can appoint themselves under T.A., 1925, 


s. 36 (1). It seems to me that the “ technical” difficulty 
in connection with the words “ when a trustee has been 
removed,” referred to in the latter part of your footnote to 


Mr. Paice’s letter, is fatal. 

I quite agree that in any case where s-s. 2 of s. 36 of the 
T.A., 1925, applies, that sub-section imports the powers of 
appointment conferred by s-s.1. It seems quite clear to me, 
however, that s-s. 2 cannot apply unless a trustee has been 
removed. In the case of an appointment under L.P.A., 1925, 
Ist Sched., Pt. LV, 1 (4) (iii), it cannot possibly be said that 
this condition is complied with. On the contrary, the whole 


reason for making the appointment is because the Public 
Trustee has not been removed. 


He is removed by the very 

















act of making the appointment; in other words, he is not 
removed until the appointment is actually executed. 

I think the question is of considerable importance because 
it is evident that, in a very great number of cases, the 
appointors will wish to appoint themselves, and if such an 
appointment is in fact ultra vires there will be a flaw in the 
title to the legal estate, which will be sure to give rise to serious 
trouble. 

It appears to me that the opening words of s-s. (2) of s. 36 
of the T.A., 1925, should have read “ where a trustee ts or has 
been removed.” Ifthe word “is” had been included in the 
opening words of the sub-section the position would have been 
clear, and I should have agreed with the reasoning contained 
in your footnote to Mr. Paice’s letter. 


St. Columb, E. F. L. Hopkins. 


Cornwall, 
27th May. 
P.S.—I notice that in your footnote to Mr. Paice’s letter, 


you say that s. 36 of the Trustee Act, 1925, is clearly meant 
to apply to these appointments. Are you sure that this is so ? 
If two individuals together own more than a moiety, apparently 
they can appoint trustees for sale who can then sell the 
entirety and receive the proceeds of sale. If in such a case 
as this the appointors can appoint themselves, it seems to me 
that this is manifestly unfair, and prejudicial to the owner of 
the remaining share, since the effect of the new legislation 
would be that he might lose his property before he had any 
reasonable opportunity of interfering. 

As I understand the new legislation, the general policy with 
regard to equitable interests is to protect them by means of 
independent trustees, and if the owners of more than a moiety 
of property held in undivided shares can appoint themselves 
trustees for sale, surely this would be inconsistent with such 
policy ? E. F. L. H. 

[This correspondent’s argument is appreciated, but, since 
his difficulty was fully dealt with in the reply on p. 620, readers 
must be left to decide which reasoning they prefer. If trustees 
are appointed in the place of a former trustee, there 
must certainly be a notional displacement of the latter before 
the appointment, if only the moment before, for, until this 
happens, there is no place to be filled. It is, of course, agreed 
that the words suggested in the last paragraph would remove 
the doubt.—Eb., Sol. J.| 





Stamp on Endorsed Mortgage Receipt. 

Sir,—Alpe, p. 202, 18th Edition, says: A receipt acknow- 
ledging the payment of principal and interest endorsed upon 
an instrument chargeable with mortgage duty is not liable to 
reconveyance duty and is exempt from receipt duty: Firth 
v. C.I.R., 1904, 2 K.B. 205. 

Where does the 2d. stamp come in ? 

London. (Sgd.) E. T. Hancraves. 
20th May. 

[We are obliged to our correspondent for drawing our 
attention to this slip in reply to query 294, p. 632. The 
matter was fully dealt with in “ A Conveyancer’s Diary,” on 
p. 397.—Ep., Sol. J.] 





Societies. 
Building Societies Association. 

At the business meeting of the Building Societies Associa- 
tion’s Annual Conference at Southport last Friday week, Mr. 
Edgar Sheard, of Huddersfield, read an interesting paper on the 
‘* New Property Legislation as affecting Building Societies.” 
An outline was given of the objects of the legislation and its 
general effect upon such subjects as mortgages and charges 
was discussed. In conclusion the reader of the paper expressed 
a general favourable opinion of the new Acts and their 
practical operation so far, but he drew attention to the need 
for quite a considerable revision in the provisions relating to the 
registration of land charges. 
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Reviews. 


The Powers of and Applications to the Court under the Law 
of Property Acts. By Evetyn Riviere. London: Stevens 
and Sons, Ltd. 1926. VII and 140 pp. 6s. net. 


This small but useful work deals with, or more accurately, 
perhaps, refers readers to, the court side of the new property 
legislation. It is, in effect, an enlarged and complete index 
which is so prepared as to furnish a sufficient general guide 
for those practitioners who are interested or engaged in court 
practice, and we can commend it as such to our readers. Its 
value is enhanced by the inclusion in it of such of the large 
number of rules made under the different Property Acts as 
relate to court practice. 


The Workmen’s Compensation Rules, 1926. 135 pp., medium 
8vo. H.M. Stationery Office. 2s. 6d. net. 


This work is a consolidation of the old Rules, and contain 
references to the 1925 Act, instead of references to the old 
Acts. No new provisions of substance are included except 
the changes in Rules 19 and 51 of the Consolidated Work- 
men’s Compensation Rules, July, 1913, as amended by the 
Workmen’s Compensation (Amendment) Rules, 1926, which 
take effect as from the 30th April last. H. 





Books Received. 


Notes on Perusing Titles and on Practwal Conreyancing. By 
Lewis E. Emmett, Solicitor. 11th Edition (in two vols.). 
—Vol. I. The Solicitors’ Law Stationery Society, Ltd., 
22, Chancery Lane, W.C.2; 27 and 28 Walbrook, E.C.4; 
6, Victoria Street, S.W.1; 49, Bedford Row, W.C.1; 
15, Hanover Street, W.1; and 19 and 21 North John 
Street, Liverpool. 1926. 8vo, 589 pp. Two vols. £2 10s. 


A Digest of the Criminal Law (Indictable Offences). By the 
late Sir James Firzsames Stepuen, Bart., K.C.S.I1., 
D.C.L., one of the Judges of the High Court, and an Hon. 
Fellow of Trinity College, Cambridge. Séventh edition. 
By Sir Hersert SterHen, Bart., of the Inner Temple, 
Clerk of Assize for the Northern Circuit, and Sir Harry 
LusHINGTON SrepHEN, of the Inner Temple, formerly 
one of the Judges of the High Court of Calcutta. Sweet 
and Maxwell, Ltd., 2 /3, Chancery Lane. 1926. 8vo, 549 p.p. 
(with Index). 25s. net. 

Reports of Taz Cases. Vol. X. Part I. 1926. H.M. 
Stationery Office. 8vo, 57 pp. 1s. net. 

Banking, Law, Theory and Practice. By M. R. Emanvet, 
M.A., B.C.L., Barrister-at-Law, with a Preface by Ernest 
Sykes, B.A. (Oxon.), Secretary of the Institute of Bankers. 
Virtue & Co., Ltd., 7, City Garden Row, City Road, E.C. 
1926. 8vo, 508 pp. (with Index). 

Criminal Appeal Cases. December, 1925, and January, 
February and March, 1926. By Herman Coney, Barrister- 
at-Law. 8vo, 112 pp. 1926. Sweet & Maxwell, Ltd., 
2/3, Chancery Lane, W.C.2. 10s. 6d. net. 

Trade Union Law. By Sir Henry Stesser, K.C., Lecturer 
on Industrial Law and Member of the Faculty of Laws 
in the University of London; and CuHarizs Baker, 
Solicitor, 2nd Edition, with Supplement. 8vo, 333 pp. 
(with Index). Nisbett & Co., Ltd., 22, Berners Street, W.1. 

Annual Report of the Incorporated Society of Auctioneers and 
Landed Property Agents, 1925-26. 8vo,115 pp. Page and 
Thomas, Ltd., 131, Finsbury Pavement, E.C.2. 

tons and Orders Relating to Mines under the Coal Mines 
Act, 1911. 1925 Edition (up to 3lst December, 1925). 
H.M. Stationery Office. 1s. net. 

The Yearly County Court Practice, 1926, founded on Archbold’s 
“County Court Practice” and Pitt Lewis’ “ County 
Court Practice,” by the late G. Prrt-Lewis, K.C., and Sir 


C. ARNOLD Waite, Chief Justice of Madras. 1926 Edition. 
By Epecar Date and K. E. Suepiey, Barristers-at-Law. 
The Sections comprising Time and Practice Tables, Costs 
and Fees by Apam Partinorton, Solicitor, Group Registrar 
of the Ilford, &c., County Courts. Vol. I, 1712 pp. (with 
Index). Vol. II (Enactments conferring Special Juris 
diction upon County Courts), 777 pp. (with Index) 
Butterworth & Co., Bell Yard. £2 5s. net. 


Mews’ Digest of English Ca.e Law, containing the reported 
decisions of the Superior Courts, and a selection from those 
of the Scottish and Irish Courts to the end of 1924. Second 
Edition. Under the general Editorship of Sir ALEXANDER 
Woop-Renton, K.C.M.G., K.C., late Chief Justice of 
Ceylon, and Sypney E. WituiamMs and Wynpuam A. 
Bewes, Barristers-at-Law. Vol. XII. Land Registry— 
Land Society—Land Tax—Land Values Duties— Lease 
—Leave and Licence—Legacy—Letters—Libel and 
Slander—Licence—Lien— Limitations (Statute of)—Lis 
Pendens—Literary and Scientific Institutions—Local 
Government—Lodger and Lodging House—London 
(Authorities to Liability)—Lunacy. Sweet & Maxwell, 
Ltd., 2, Chancery Lane ; Stevens & Sons, Ltd., 119, Chancery 


Lane: and The Solicitors’ Law Stationery Society, 
Ltd., 104-107, Fetter Lane, E.C.4, and Branches. 1926. 
1,550 pp., royal 8vo. 35s. net. H. 





Obituary. 
Mr. J. A. MACLAREN, K.C. 

The death is announced at Edinburgh of Mr. James Anderson 
Maclaren, K.C. The son of a former Glasgow magistrate 
and a graduate of Glasgow University, Mr. Maclaren saw 
service in the South African War, and gained the medal with 
five clasps. After his return to this country he took an active 
part in the local government of Crieff. Amongst his many 
contributions to legal literature was a learned treatise on 
“Courts of Session Practice,” which was published in 1916, 
and is still regarded as a standard work of reference in this 
field. Mr. Maclaren had been a member of the Scots Faculty 
of Advocates since 1888, and took silk in 1922. H. 








House of Lords. 


Newton v. Guest, Keen & Nettlefolds Limited. 
18th May. 


WORKMEN’S COMPENSATION—ACCIDENT ARISING IN THE 
CouRSE OF EMPLOYMENT—-WORKMAN GOING TO WoRK IN 
SPECIALLY ProvipeD TRaIn—WoORKMEN’S COMPENSATION 
Act, 1906, s. 1 (1). 

A workman going to his work at a colliery was injured whilst 
crossing the line to get to the platform from which the men 
employed at the colliery were conveyed to their work by a train 
specially provided for the purpose by the company. 

Held, that there being no obligation on the workman to use 
the train, the injury did not arise in the course of the employment 
within the meaning of the Workmen’s Compensation Act, 1906, 
and, therefore, he could not recover compensation under the Act. 


This was an appeal from the Court of Appeal setting aside 
an award of the County Court Judge of Glamorganshire. 
The appellant was a colliery labourer at the respondents’ mine, 
and in going to his work he walked to a platform from which 
@ train specially provided by the respondents carried the 
workmen to the colliery. No fare was charged to the workmen 
who used the train. The appellant while going to his work 
on the morning shift was crossing the line to get to the platform, 
when he was run down by a light engine and seriously injured. 
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The county court judge found that it was the duty of the 
men to make use of the train as this was the only reasonable 
and practicable way by which they could give effect to their 
contracts employment, and that the accident therefore 
arose out of and in the course of the employment. He therefore 
made an award in his favour. The Court of Appeal set aside 
the award, and the workman now appealed to the House. 
The Lorp CHANCELLOR said the test whether an accident 
ourse of the employment had been defined 
in but he would take the test laid down by 
] Hewitson, 68 Sot. J. 163, 


ot 


occurred in thi 
Various Ways, 
Lord Atkinson in St. Hele ns Colliery v. 
1924, A.C. 59, namely, whether the workman was doing 
something in discharge of a duty to his employer, directly or 

ed upon him by his contract of service. 
Therefore, the question was, whether it was the duty of 
this workman to go to the platform and travel by the colliery 
train. Where a broad principle had been decided by the 
House of Lords, it seemed to him to be very undesirable that 
it should be frittered away by fine distinctions, and in his 
opinion there was no real distinction between the case of 
St. Helena v. Hewitson, and the present. The company, of 
exp the men to use the train which they had 
provided, but he did not think there was any evidence upon 
which it could be found that it was part of the contract of 
service that the workman should use the train whenever he 
went to or from the mine or that it was his duty to do so. 


indirectly, imp 


course, cted 


If on any occasion he had declined to travel by the train, it 
was impossible to say that he would have been committing 
a breach of his contract. A finding to that effect would 


really be straining the facts in favour of the appellant. 

Lord Sumner thought that the county court judge had 
misdirected himself in supposing that the expectation was 
an implied direction, and was a warrant for declaring it to 
be the legal duty of the workman to obey such direction. 

The other noble and learned Lords (Lords PHILLIMORE, 
Carson, and BLANESBURGH) concurred in dismissing the 
appeal 

 OUNSEL 
A. T. James ; 
Godfrey Parsons 

Souicrrors: Warren & Warren for Edward Roberts, Dowlais ; 
Peacock & Goddard for D. W. Jones & Co., Merthyr Tydfil. 

FP. Wittiams, Eaq., Barrister-at-Law.) 


Sir John Simon, man E. W. Care, B.S... and 
Rayner Goddard, K.C., Rowland Thomas, and 


[Reported by 8S 


Court of Appeal. 
No. 1. 
Eastbourne R.D.C. and Duke of Devonshire. 


28th and 29th April. 


Ste ney ” 
AND PurcHASER—SALE oF LAND—BENEFICIAL 
IMPLIED COVENANTS FOR TITLE—QUALIFICATION 

RIGHT WAY ASSERTED BY PuBLI 
Onvus or Proor—Tirue Mars not EvIDENCE 

OF or Ricgut, 

T he purchas r of land sold “ subject to rights of way,” after 
an unsuspected right of way had been established on hehalf of the 
public, brought an action aqainst the vendor for breach of the 
implied covenants expressed by his having conveyed as “ beneficial 
owner.” The vendor's covenant being qualified, the question 
turned upon whether there had been de dication of the right subse- 
quently to 1782. the date of the last purchase for value by those 
through whom the vendor claimed. The plaintiff produced two 
tithe maps, made respectively in 1802 and 1840, in neither of 


VENDOR 
OWNER 
OF COVENANT OF 

DEDICATION 


[EXISTENCE 


which was the 

Held, that the tithe maps were made for a special purpose, 
and not fi r the purpose of showing public or private rights other 
than as reqards tithe ; they were not therefore prima facie evidence 
enabling the plaintiff to contend that the dedication was at a 


right of way marked, 


subse quent date, 
proving that the dedication was prior to 1782. 
Decision of Romer, J.. 


reversed. 


The facts appear in the head note. The plaintiff's solicitors, 
before completion, made a requisition asking whether there 
were in fact any rights of way, and the solicitors to the vendor, 
| the second defendant, replied “ not to our knowledge.” In 
the action against the first defendants the existence of a public 
right of way, gravely interfering with the plaintiff's privacy, 
was established, and the plaintiff brought an action against 
the Duke of Devonshire for damages. Romer, J., held that the 
Duke’s covenant for title, implied under s. 7 of the Con- 
veyancing Act, 1881, was a qualified covenant: David v. 
Sabin, 1893, 1 Ch. 523, and the action could only succeed if 
| the plaintiff could show that the dedication of a right of way 

were subsequent to the year 1782, the date of the last purchase 
| for value. He held, however, that two carefully prepared 
| tithe maps, dated respectively in 1802 and 1840, in which the 
| right of way was not marked, was prima facie evidence of the 
| dedication at a later date, and as this evidence was not 
| rebutted, he gave judgment for the plaintiff. The Duke 
| appealed. The court allowed the appeal. 
| Lord Hanwortu, M.R., said it had been held for a number 
| of years that the covenant implied by s. 7 of the Conveyancing 
| Act, 1881, was a qualified covenant. That was decided in 
| 
| 


David v. Sabin, supra, and the acts which must be proved 

against the Duke must be either the acts and omissions of the 

Duke himself or of persons through whom he claimed otherwise 
| than by purchase for value. Therefore the plaintiff must 
show that the dedication of a right of way was subsequent to 
the year 1782. The first document put in evidence was the 
tithe map of 1802, intituled “ Pian of the Parish of Westham 
in the county of Sussex, the great tythe of which is the property 
of ... Lord George Henry Cavendish describing more 
| particularly his Lordship’s own estates in the said Parish 
and in the adjoining parishes of . . It bore upon its face 
a statement that it was surveyed by P. Potter in 1802, but 
there was no evidence as to who Mr. Potter was, or how he 
came to make the map. Even, however, if the map were 
admitted as evidence, what did it show? It was a map 
made with precision and care. Dykes and hedges were 
indicated, and gates and gateways were shown; also some 
bridle ways and pathways. But there was no evidence to 
show that the map was made for the purpose of including 
and demonstrating all bridle ways and pathways and public 
rights of way, and he (the Master of the Rolls) was unable to 
draw the deduction that because the right of way in question 
was not found marked upon it therefore the dedication must 
have taken place after 1802. The map was merely an. 
informatory map for the purpose of shewing and describing 
the Cavendish estates. The tithe map of 1840 was made 
for the Commissioners of Tithe under the Act of 1836, by 
s. 64 it was “ satisfactory evidence of the matters therein 
recited or stated or of the accuracy of such plan.” But it 
was plain that the commissioners who were making the award 
would not have to determine what were the particular rights 
of footway over the closes which were indicated in the schedule. 
It did not appear that they were intended to determine public 
rights of way, and the map itself was to be evidence of the 
matters therein recited or stated. It would be making use 
of the map for purposes for which it was not intended to be 
used if the argument were accepted which was based upon 
the omission of the right of way from it. In Wilberforce v. 
Hearfield, where a tithe commutation map was tendered as 
shewing the boundary of land in the case of a disputed title, 
Jessel, M.R., said that tithe commutation maps were never 
intended by the Legislature to be evidence as between two 
parties of the title to land. Lastly, it was said that the 
plaintiff, by the evidence of the maps, had discharged the 
onus upon her, and shifted to the defendant the onus of 
proving that the dedication was prior to 1782; because it 





s0 as to shift upon the defendant the onus of | was said that less weight of evidence was required to discharge 


| an onus than to prove a case. To him (Lord Hanworth) it 
| appeared that there could only be sufficient evidence ta shift 
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the onus from one side to the other if the evidence were 
sufficient prima facie to establish the case of the party on 
whom the onus lay. 

WarRINGTON and Sarcant, LL.J., delivered judgment to 
like effect. 

CounsEL: Farwell, K.C., and Cecil Turner; Hughes, K.C., 
and R. A. Glen. 

Soricitors: Currey & Co.; Dowsons & Sankey. 

[Reported by G. T. WaiTrreLD-Hares, Esq., Barrister-at-Law.]} 


High Court—Chancery Division. 


In re Ware; In re Rouse; Ware v. Rouse. 
Romer, J. 15th, 16th and 29:h April 


APPOINTMENT—GENERAL PowER—SuM APPOINTED BY WILL 
—COVENANT BY APPOINTOR IN MARRIAGE SETTLEMENT OF 
APPOINTEE TO Pay SrmitAR AmMouNT TO TRUSTEES OF 
SETTLEMENT—ADEMPTION—MOTHER AND CHILD—PERSON 
tN loco parentis—Dovus_e Portions. 


No presumption arises in cases of dispositions in favour of 
children by a mother unless she has placed herself in loco 
parentis towards them, and evidence that such is the case must be 
forthcoming. 

In Re Ashton, 1897, 2 Ch. 574, applied. 

Where a testatrixz exercised a general power of appointment by 
will in favour of her daughter, and subsequently on the daughter's 
marriage covenanted in her daughter's marriage settlement to pay 
a similar amount to the trustees thereof and later by codicil 
recited the appointment of a certain sum by the will. 


Held, that the provision in the marriage settlement was by way 
of satisfaction or adpemtion of the powers made by the will, and 
that the codicil was not inconsistent with such a view. 


In Re Eardley’s Will, 1920, 1 Ch. 397, followed. 


This was a summons to determine whether an appointment 
by a testatrix by her will to her daughter had been adeemed 
by the effect of the daughter’s marriage settlement. The facts 
were as follows : The testatrix by her will dated 3rd February, 
1914, after reciting that under the will of her late mother 
she had a general power of appointment over a certain share 
of her mother’s residuary estate in exercise of such power 
appointed to each of her six daughters, including Gladys 
Nowell Tattersall (then Gladys Nowell Rouse) such sums of 
money as taken together with and added to the amount which 
they would receive under the trusts of the settlement executed 
on the mother’s marriage, would make up the sum of £2,500. 
On 7th July, 1914, Gladys Nowell Rouse married Geoffrey 
Tattersall, and a settlement was executed to which the 
testatrix was a party. The testatrix covenanted by that 
settlement with the trustees thereof that she would during her 
life, or her heirs, executors or administrators would within six 
months after her death, pay to the trustees the sum of £2,500, 
subject to the following proviso: “ Provided nevertheless 
the payment of £2,500 or a one sixth part or share of and in the 
trust funds and securities representing the share of the” 
[testatrix held under the trusts of her mother’s will by the 
trustees of her mother’s will] ‘‘ to the trustees or trustee for the 
time being of these presents shall be a payment in full satisfac- 
tion of the liability under the foregoing covenant.” The 
testatrix executed a codicil to her will, dated 20th August, 
1915, which contained the following recital: ‘‘ Whereas 
by my said will I have in exercise of certain powers of appoint- 
ment and otherwise provided that each of my daughters 
shall receive a sum of £2,500.” This codicil then revoked the 
appointment so far as it concerned daughters who might be 
unmarried or of unsound mind at the date of the decease. 
On 30th November, 1919, the testatrix executed a second 
codicil expressly confirming her will and first codicil. The 
testatrix died on 2lst January, 1925. 








Romer, J., after stating the facts said : ‘‘ Whether or not 


| the provision made by the testatrix in the settlement of 7th 


July, 1914, for the benefit of Mrs. Tattersall and her children 
adeemed the appointment made by the will in favour of 
Mrs. Tattersall is a question of intention. No presumption 
arises in the case of dispositions made in favour of her children 
by a mother unless she has placed herself in loco parentis 
towards them or, in other words, has assumed the duty of 
making a provision for the children. Having regard to the 
observation of Stirling, J., in bis judgment in In Ke Ashton, 
1897, 2 Ch. 574, no evidence has been called to my attention 
which would justify me in coming to the conclusion that the 
testatrix had assumed the duty referred to. But though 
there is no presumption in favour of ademption, the matter 
is not thereby concluded. After considering Jn Ke Eardley’s 
Will, 1920, 1 Ch. 397, I have arrived at the conclusion that the 
provision made for Mrs. Tattersall and her children by the 
marriage settlement is made by way of satisfaction or ademp 
tion of the provision made by the appointment in the ante 
cedent will. I also hold, after considering the effect of the 
codicils, *‘ that the codicils are in no way inconsistent with an 
ademption of the appointment to Mrs. Tattersall by the 
covenant of the testatrix.’ 

CounsEL: J. M. Paterson, K.C., Armita.e, Daynes, Webster. 

Souicitors : Hawes, Wood and Ware. 

[Reported by L. Morgas May, Esq., Barrister-at- Law.) 


High Court—King’s Bench Division 
Noble v. Harrison. 


Wright, JJ. 
Hiauway—F au. 
THE PRINCIPLE 


Rowlatt and 
OVERHANGING 
FOR DAMAGE 


2ist May. 
NUISANCE—T REE 

BraNcH—LIABILITY 

Rylands y. Fletcher. 


A beech tree, growing on private land, overhung a highway. 
Owing to a latent defect, which was not discoverable by any 
reasonably, careful inspection, a branch of the tree fell on and 
damaged a motor coach passing on the highway. 


OF 
OF 


Held, that as the growing of a tree was a natural use of the 
soil, the principle of Rylands v. Fletcher and Humphreys and 
Cousins did not apply ; that the tree was not per se a nuisance 
so as to make the owner liable in damages unless he knew or 
ought to have known that it was dangerous ; and that there was 
no obligation on the owner to provide supports for it until it 
became apparent on a proper inspection thet nature could no 
longer be relied on to support it. 


Rylands v. Fletcher, 1868, L.R. 3, H.L. 330; and 
Humphreys v. Cousins, 2 C.P.D. 239, distinguished. 
Appeal from Brighton County Court. The plaintiff, 


George E. Noble, of Ventnor Villas, Hove, a motor-coach 
owner, claimed damages from the defendant, Ernest Redford 
Harrison, for injuries to one of his motor-coaches, while it 
was being driven along the highway, on 12th July, 1925, 
caused by the falling of a branch of a beech tree growing on 
the defendant's estate, and adjacent to the highway. The 
branch, which overhung the highway, was twenty feet long 
and ten inches in diameter. The tree, was eighty years old, 
and had been planted with others to afford privacy to the 
estate and to add attraction to it. The branch broke off at 
about fifteen feet from the trunk without any warning or 
apparent cause. The weather was fine and calm. The tree, 
with the others on the estate, had been carefully inspected 
in the preceding October and nothing wrong had been noticed 
with the tree or branch. A competent woodsman was 
instructed between October, 1924, and March, 1925, to report 
on any tree which required to be trimmed, cut or marked. 
No report was made about this particular tree. The branch 
was not dead, the sap was running, and leaves were growing 
at the extremity of the branch at the time of the accident. 
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The county court judge found that the bough had become 
cracked at the point where it broke; that water had pene- 
trated ; that slight decay had set in; that owing to those 
matters the branch had been liable to break and fall for 
some time; that it had been, and was on the day of the 
accident, a menace and danger to all persons using the high- 
way; that the defective part had become too weak to 
support the strain on it, and had snapped ; and that it was 
a latent defect and not discoverable by any reasonably careful 
inspection. He absolved the defendant from knowledge of 
the defect and from liability for negligence as no want of care 
had been proved. But he held him liable in damages for 
nuisance, and also held that the principle in Rylands v. 
Fletcher, supra, applied. Judgment was entered for the 
plaintiff for £48 11s., with costs. The defendant appealed. 
Row.atrt, J.: The principle of Rylands v. Fletcher, supra, 
and Humphreys v. Cousins, supra, had no application to the 
present case. A tree was not like the artificial reservoir in 
the first of those two cases, or the sewage in the second, which 
the persons on whose land they were were held bound to 
keep from escaping at their peril. To grow a tree was one of 
the natural uses of the soil, and it mattered not whether the 
tree was planted or self-sown, or for what object it was grown. 
Further, a tree was not in itself a dangerous object, though in 
decay it might become so. The judgment of the county 
court judge could not be supported on that ground. On the 
question of nuisance, it was first contended for plaintiff that 
the mere fact of the tree overhanging the highway made it a 
nuisance—a far-reaching proposition that would apply not 
only to roadways but also to footpaths. That would mean 
that a priori every overhanging lamp, every signboard, every 
clock (including the Law Courts clock), every awning outside 
a shop, were in themselves illegal erections. He should have 
thought it clear that the right of the public on a highway 
was merely to pass and re-pass, and that so long as that right 
was not interfered with they could not complain of what was 
in the air or in the earth beneath. It was next contended 
that, as the tree in fact fell, it was, before it fell, dangerous, 
and therefore a nuisance. That way of putting the matter 
was independent of the circumstances that the bough over- 
hung the highway. The argument would be equally applicable 
to a tree standing clear of the road, but which fell across it. 
But the question was whether the defendant could be made 
liable when he neither knew nor ought to have known of the 
actual danger. It was clear that the answer to that must be 
in the negative, in view of the judgment in Barker v. Herbert, 
1911, 2 K.B. 633 (though the circumstances were very different) 
and the other cases there cited. The result of those cases 
was that a person was liable for a nuisance constituted by 
the state of his property, (i) if he caused it; (ii) if by the 
neglect of some duty he allowed it to arise ; and (iii) if, when 
it had arisen without his own act or default, he omitted to 
remedy it within a reasonable time after he became, or ought 
to have become, aware of it. There remained one other 
question, namely, whether, inasmuch as the tree in fact 
overhung the road, the defendant was under an absolute 
obligation to support it. The point was suggested by the 
judgments in Tarry v. Ashton, 1 K.B.D. 314. In that case 
a lamp overhung the highway, and it was held that the defend- 
ant was bound to prevent it falling at his peril. The reasoning 
proceeded really upon the same lines as in Rylands v. Fletcher, 
supra, and failed to apply to this case for the reasons already 
stated. It might be that where a heavy object was suspended 
over a highway, and must fall unless supported by artificial 
means which could only be kept in order by the person in 
possession of the premises, such person was bound absolutely 
to maintain the attachments. But a branch of a tree was 
not kept from falling by artificial attachments to be main- 
tained by man, but by the natural processes which developed 
that tree, and it was only when accident or decay interfered 
that human intervention was required. There was no ground 





for holding that the owner of a tree was to become an insurer 
of nature, or that default was to be imputed to him until it 
appeared, or would appear upon proper inspection, that 
nature could no longer be relied upon. The appeal must be 
allowed. 

Wricut, J., delivered a concurring judgment. 

CounseL: for the appellant, Roland Olwer, K.C., and 
Tristram Beresford ; for the respondent, T. Gates and N. A. 
Bec chman. 

Soxicrtors: for the appellant, Adkin & Sons, for F. H. 
Nye, Brighton ; for the respondent, F. H. Carpenter. 

[Reported by Cou Carrom, Baq., Barrister-at- Law.) 








Rules and Orders. 
SUPREME COURT, ENGLAND (PROCEDURE). 
SUPREME CouRT DOCUMENTS (PRODUCTION) RULES, 
1926. DATED APRIL 29TH, 1926. 

We, George Viscount Cave, Lord High Chancellor of Great 
Britain, Gordon Baron Hewart, Lord Chief Justice of England, 
and Sir Thomas Willes Chitty, Baronet, Senior Master of the 
Supreme Court (King’s Bench Division), in exercise of the 
powers conferred on us by section 220 of the Supreme Court of 
Judicature (Consolidation) Act, 1925,(a) hereby make the 
following Rules :— 

1. Where a document filed in or in the custody of any 
Department of the Central Office is required to be produced to 
any Court or Tribunal (including an umpire or arbitrator) 
sitting elsewhere than at the Royal Courts of Justice, it shall 
not be necessary for an Officer of the Department, whether 
served with a subpoena in that behalf or not, to attend for the 
purpose of producing the document, but the document may be 
produced to the Court or Tribunal by sending it by registered 
post together with a Certificate in the form No. 2 in the 
Appendix hereto to the Court or Tribunal or to a Judge or 
Officer thereof in accordance with the following rules. 

2. Any Court or Tribunal or any party requiring any 
document filed in or in the custody of any Department of the 
Central Office to be produced before any Court or Tribunal 
sitting elsewhere than at the Royal Courts of Justice shall 
deliver to the Head Clerk of that Department a request in the 
form No. 1 in the Appendix to these Rules duly filled up with 
the particulars therein indicated, and stamped with the 
prescribed fee. 

3. On receipt of the request referred to in Rule 2 the Head 
Clerk shall submit the same to the Senior Master of the 
Supreme Court or the Practice Master (King’s Bench) of the 
day who may direct that the request be complied with. Before 
giving such direction the Master may, if he thinks fit, require 
to be satisfied that the request is made in good faith and that 
the document is required to be produced as stated. 

The Master giving the direction may also, if for any special 
reason he thinks fit to do so, require that before the document 
is sent, an Office Copy thereof be made and filed in the Central 
Office at the expense of the party requiring the document 
to be produced. 

4. On receipt of the direction of the Master referred to in 
Rule 3 the Head Clerk shall send the document by registered 
post addressed to the Court or Tribunal or the Judge or Officer 
thereof indicated in the form of request. 

5. Together with the document there shall be sent an 
envelope capable of containing the document and fully directed 
to the Head Clerk of the Department of the Central Office 
by whom the document is sent, at the Royal Courts of Justice, 
Strand, London, W.C.2, and duly franked for use in returning 
the document to the Central Office. 

6. Together with the document there shall also be sent a 
Certificate in the form No. 2 in the Appendix hereto and a 
covering letter addressed to the Court or Tribunal or the 
Judge or Officer thereof to whom the document is being sent 
and containing a description of the document sent and stating 
at whose request and for what purpose it is sent and referring 
to these Rules and containing a request that the document be 
returned to the Head Clerk by whom it is sent in the enclosed 
envelope so soon as the Court or Tribunal no longer requires it. 

7. Itshall be the duty of the Court or Tribunal or the Judge 
or Officer thereof to whom a document is sent under these 
Rules to keep it in safe custody, and to return it by registered 
post to the Head Clerk of the Department of the Central Office 
by whom it was sent, as soon as the Court or Tribunal no 
longerjrequires it. 

8. Arecord shall be kept in each Department of the Central 
Office from which documents are sent pursuant to these Rules 


(@) 15-6 Geo. 5, ¢. 49. 
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containing a description of each document sent and the date 
when it is sent and the Court or Tribunal Judge or Officer to 
whom it is sent and the date of its return. It shall be the duty 
of the Head Clerk of each such Department to see that each 
document is duly returned within a reasonable time and to 
make enquiries and report to the Senior Master as to any 
document which is not so returned, so that steps may be taken 
to secure the return thereof. 


9. Notwithstanding the preceding rules, the Senior Master | 


or Practice Master may in any particular case in which he 
thinks there is sufficient reason for so doing, require that an 


Officer of the Department shall attend the Court or Tribunal | 


for the purpose of producing the document in accordance 
with the practice in force prior to the Ist October, 1925. 
10. These Rules may be cited as the Supreme Court 
Documents (Production) Rules, 1926. 
Dated the 29th day of April, 1926. Cave, C. 
Hewart, C.J. 
—-— T. Willes Chitty. 


APPENDIX. 
No. 1. 
In the High Court of Justice, 
Division. 

Dhigitinnkaennkonk ie wake eka _ POPE Ter Ty? Cer re Tee Tre ee 
eee ee ree er ere ree 
the Plaintiff [or Defendant or Solicitor for the Plaintiff 4 
SS Mb ND GUI Gli gk nin antec ccsecsccvccceceas 
eoee eecccccoccccscccccc Re) «©NOscccccee ( the snabhes 

TT TTT TCT OTT CCT TET TORT TTC (or as the case may be, 


p adar AS the Applicant so as to show that he is a proper person 
to make the request)] HEREBY REQUEST that the following 
document [or documents] viz. (here describe the document or 
documents) be produced to the (here describe the Court or 
Te PP icihabetesaneeas 192 
{and following days] and I request that the said document 
[or documents] be sent by registered post to (here describe the 
Court or Tribunal or the Judge or proper officer of the Court or 
Tribunal to which the document or documents is or are to be sent) 
for production to that Court [or Tribunal] on that day. 


SEE si nkdcseecvewan eases 
DORE GB st cccvcsccavs GF See xes cece wesees 192 

No. 2. 
I, A.B, Head Clerk tm the... scccccsccccces Department 


of the Central Office, Royal Courts of Justice, London, certify 
that the document sent herewith for production to the (here 


describe the Court or Tribunal) on the.............. day of 
oashexveudéeawss ee. ek Ge EE ieacccarewsenscteans v. 
cankdeatattabenen eta {or the matter of..............] and 


marked ‘ A.B.” is (describe the document) and I, FURTHER 
CERTIFY that the said document has been filed in and is 
produced from the custody of the said.................... 
Department of the High Court of Justice. 

PN ckbcvacecteccesenevns 





BANKRUPTCY, ENGLAND. 
GENERAL RULES. 

THE BANKRUPTCY RULES, 1926, DATED MAy 18TH, 1926, 
MADE PURSUANT TO SECTION 132 OF THE BANKRUPTCY ACT, 
1914 (4 & 5 Geo. 5, c. 59). 

1. Paragraph (1) of Rule 149 of the Bankruptcy Rules, 
1915,(a) shall be annulled, and the following paragraph shall 
be substituted therefor :- 

‘** (1) Upon the presentation of a petition, the petitioner 
shall deposit with the Official Receiver in the case of a 
petition by a debtor the sum of five pounds and in the case 
of a petition by a creditor the sum of seven pounds and ten 
shillings, and such further sum (if any) as the Court may 
from time to time direct, to cover the fees and expenses 
to be incurred by the Official Receiver ; and no petition shall 
be received unless the receipt of the Official Receiver for the 
deposit payable on the presentation of the petition is 
produced to the proper officer of the Court.’ 

2. After Rule 299, there shall be inserted the following 
Rule, which shall stand as Rule 299a : 

*299a. The provisions of Rule 149 as to deposit on 
presentation of a petition by a creditor and by a debtor 
shall apply respectively to petitions presented by a creditor 
and by a legal personal representative under Section 130 
of the Act.”’ 

3. These Rules may be cited as the Bankruptcy Rules, 
1926, and shall come into force on the Ist day of June, 1926, 
and the Bankruptcy Rules, 1915, as amended, shall have effect 
as further amended by these Rules. 

Dated the 18th day of May, 1926. Cave, C. 

I concur. P. Cunliffe- Lister, 

President of the Board of Trade. 





(a) S.R. & O. 1914, No. 1824. 





Legal News. 
Profession.:l Information. 


Messrs. Pumip Couen, SLATER & TomKrNs, Solicitors, have 
removed from 7 Waterloo Street, Birmingham, to more 
convenient offices at 47 Newhall Street, in that city. 

Messrs. AVERY, Son & FATRBAIRN, Soli ito irs, have removed 
their London « fic es from No. 18 to No. 25 Finsbury Square, 
E.C.2. 


Appointments. 


Mr. REGINALD C. GRAVES, LL.D.., solicitor, who has for many 
years held the important appointment of Clerk to the Urban 
District Council of Tottenham, has been appointed Town 


| Clerk and Solicitor of St. Marylebone in suc. ‘ession to Mr. Leslie 
| Gordon, who, as announced in THE So.uicrrors’ JOURNAL 


of the 13th March last, has been appointed Clerk, Solicitor 
and Parliamentary Agent to the Joint Electricity Authority 
for London and the Home Counties. Dr. Graves was admitted 
in 1904. 

Mr. W. H. CHAMPNEsSS, C.C., solicitor, one of His Majesty’s 
Lieutenants of the City of London, and a member of the firm of 
Messrs. W. W. Champness & Co., of 36, Furnival-street, E.C.4, 
and Ford (Bucks) and Acton, has been appointed Clerk of 
the Worshipful Company of Spectacle Makers. Mr. Champness, 
who is also Under-sheriff of the City, was admitted in 1903. 

Mr. JOHN LAKEMAN PERCIVAL, M.C., LL.B., Solicitor, 
Deputy Town Clerk of Reading, has been appointed Town 
Clerk of Rochester in succession to Mr. Apsley Kennette. 
Mr. Percival was admitted in 1919. 

Mr. R. H. WANKLYN, solicitor, Town Clerk of Basingstoke, 
has been appointed Town Clerk of Canterbury. Mr. Wanklyn 
was admitted in 1914. 

The post of District Probate Registrar at Bodmin has 
become vacant by the transfer of Mr. R. Maclear to Lewes. 
In the future the post ceases to be a whole-time appointment. 


Wills and Bequests. 


Mr. Llewellyn Stanley Kneale, of Woodbourne-place, 
Douglas, and Athol-street, Douglas, Isle of Man, advocate, 
who died on 2nd February, left £5,340 in England. He left 
(inter alia) £500 and his law reports and legal books to the 
Isle of Man Law Socicty, books and other articles to the Manx 
Museum, Library and Art Gallery, and for the Corporation of 
Douglas ; and subject to a life interest one-fourth of a sum of 
£2,000 to the Isle of Man Law Society ; £500 to his assistant, 
Louis Constantine Kewley; £200 to Thomas W. Corkill, 
clerk ; a year’s wages to his other clerks; £200 to his late 
managing clerk, Stanley Stevens; £150 to his late clerk, 
Thomas Arthur Kelly. 

Mr. Allan James Lawrie. K.C., of Moray-place, Edinburgh, 
Deputy-Chairman of the County of London Quarter Sessions 
since 1911, who died on Ist February, aged fifty-two, domiciled 
in Scotland, left personal estate in Great Britain valued for 
probate at £54,239. 

Mr. Henry Percy Horne, (84), of Gloucester-gardens, S.W., 
and Lincoln’s-inn Fields, W.C., solicitor, for many years 
chairman of the Card Committee of the Portland Club, a 
well-known art collector, left estate of the gross valte of 
£12,654. 

Mr. Arthur Edward Nicholls, solicitor, of Old Jewry- 
chambers, E.C., and of Clevelands, Sevenoaks, Kent, left estate 
the gross value of £19,058. 


TWO SOLICITORS STRUCK OFF THE ROLL. 

At a meeting of the Committee of The Law Society, con- 
stituted under the Solicitors’ Acts, 1888-1919, held in their 
hall in Chancery-lane, last week, Mr. C. A. Coward presiding, 
the two under-mentioned solicitors were declared guilty of 
professional misconduct and struck off the Roll: Reginald 
John Charles Nutts-Hamblin, formerly of Bristol, convicted 
at the Bristol Assizes, on 15th February, 1926, of fraudulent 
conversion, and sentenced to nine months’ imprisonment 
in the second division ; George Milman Smerdon, late of 20, 
East India Dock-road, London, for wilfully converting to 
his own use £200, the property of a client. 

William Drake, of 45, Chancery-lane, was ordered to be 
suspended from practising for one year, and to pay the taxed 
costs of the inquiry, for himself making an affidavit, and for 
revising and approving an affidavit made by a client, con- 
taining charges against a brother practitioner, well knowing 
that some of the charges of professional misconduct therein 
alleged were unfounded and could not be supported. 
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ANGLO-GERMAN MIXED ARBITRAL TRIBUNAL. 

The Anglo-German Mixed Arbitral Tribunal (First Division) 
sitting in London, dismissed the claim of Messrs. Fredrick 
Huth & Co., bankers, of London, against Gustav Ebell & Co., 
German nationals, for the sum of £1,952 6s. 11ld., representing 
the total of certain monthly payments made during the war 
to the widow of a late partner of the debtor’s firm, at the 
alleged request of the debtors. It appeared that for many 
years before the war the creditors received every month 
from the debtors a request, with which they complied, to pay 
Mrs. M. Haukohl, the widow of a late partner, a certain sum 
of money. These payments were made under her late husband’s 
will, and were her sole means of support. The last request 
was dated 29th June, 1914, and, as Mrs. Haukohl remained in 
England after the outbreak of war, the monthly remittances 
to her were continued by the creditors until July, 1919. 
There were now said to be no further assets in the estate of 
Herr Haukohl. In their judgment, the Tribunal said there 
was no pre-war contract or transaction out of which the war- 
time payments arose. Whatever the moral position there was 
no debt for settlement in the clearing procedure within the 
meaning of Article 296 of the Treaty of Versailles. 

BENGAL EMERGENCY ACT. 

The Act of the Bengal Legislature empowering certain 
officials upon the proclamation of a state of emergency to 
expel up-country ruffians, which has now received the assent 
of the Governor-General, is entitled the Presidency Area 
(Emergency) Security Act. It has been rendered necessary 
by the insufficiency of what is known as the Goonda Act to 
meet the situation created by the importation of hired roughs 
into Calcutta during the long-continued communal dis- 
turbances. 

The term “‘ goonda ’”’ means a hooligan, and is not confined 
to any class, sect or religion. To be prosecuted or arrested 
under it a person mus‘ be a resident of Calcutta. Under 
the new law the Government may declare a state of emergency 
under which the Commissioner of Police or a district magis- 
trate within the Presidency division may direct any person 
committing or likely to commit an offence involving a breach 
of the peace, or likely to cause alarm to the inhabitants of the 
Presidency area or any section thereof, to remove himself 
from the Presidency area for a period not exceeding one year. 
If he is not a native of Bengal he may be required to quit the 
Province for a period not exceeding a year. 

Previous opportunity is to be given to show cause why such 
an order should not be made. The reasons for making the 
order are to be communicated to the local Government within 
forty-eight hours, and there is a right of appeal to the local 
Government by the person concerned. Failure to comply 
with the order subjects a person to arrest and to punishment 
for terms which may extend to 
comprises, in addition to 
and the districts of 


with rigorous imprisonment 
a year. The “ Presidency 
Calcutta, the twenty-four 
Howrah and Hooghly. 


area ”’ 
Parganas 


POLICE AND MOTORING OFFENCES. 

Lord Kinnoull, of Portman-square, W., was summoned at 
Bow-street Police Court last week for four motoring offences 
on two succeeding days. 

It was alleged that on Ist April he caused an obstruction 
with his car in Northumberland-avenue, and that on the 
following day he exceeded the speed limit at Constitution-hill. 
In connexion with the latter case Lord Kinnoull was summoned 
for driving without a licence and, alternatively, for failing to 
produce his licence on request by a police officer. 

The had been adjourned for Lord 
attendance. 

Mr. H. B. Briant, solicitor, who now appeared for the 
defence, said that Lord Kinnoull served as a special constable 
during the strike, and he did not appear at the last hearing 
as he understood that motoring summonses against special 
constables were being withdrawn. He applied for a further 
adjournment in order that the facts could be reported to the 
Commissioner of Police, who might decide to offer no evidence. 

The Magistrate (Mr. Fry) granted another adjournment. 


cases Kinnoull’s 


ROYAL BOROUGHS. 

Official denial is given to the suggestion made that Tunbridge 
Wells has been wrongly describing itself as a ‘“* Royal borough.”’ 
It is pointed out, however, that the style and title of the town 
is ‘‘ The Borough of Royal Tunbridge Wells.’”’ In 1909, in 
recognition of its intimate associations with Royalty since the 
times of the Stuart Kings, the Home Secretary intimated that 
the King had been graciously pleased to grant the permission 
desired to add to the name of the borough the prefix ‘“* Royal.”’ 
Since then the town has been known as ‘“‘ The Borough of 


Royal Tunbridge Wells,”’ and is so described on official letter- 
headings and documents, and on its corporate seal. 





DIFFICULTY OF THE ALIEN. 

The Home Secretary (Sir William Joynson-Hicks), in reply 
to a letter from Mr. C. Kenneth Murchison, M.P., with regard 
to the question of the deportation of alien agitators and the 
employment of aliens, has written as follows : 

**(1) T am always ready to considér the question of making 
a deportation order against an alien whose continued presence 
in this country is shown to my satisfaction to be detrimental 
to the national interest, but it must be borne in mind that it is 
not possible in many cases to establish an alien’s nationality 
and so determine the country to which he can be returned. 
In such cases, even if I made a deportation order, it could not 
be enforced. The actual number of deporations in 1925 was 
256, and during the first three months of this year fifty-seven. 
These figures do not, of course, include those aliens who have 
been refused leave to land here. 

‘ (2) No alien is allowed to come to this country to do work 
which could equally well be done by an Englishman. Article 1 
(3) (6b) of the Aliens Order of 1920 provides that an alien 
desirous of entering this country for the purpose of taking 
up employment shall not be given leave to land unless he 
produces a permit in writing for his engagement issued to the 
employer by the Ministry of Labour. I am in constant 
communication with the Ministry of Labour on cases arising 
under the above paragraph, and I can assure you that these 
permits are not given unless the Minister is satisfied that the 
work which the alien is coming here to do could not be done 
by an Englishman. 

** In connexion with both (1) and (2), it must be remembered 
that there are a great number of persons in England with 
alien names who are British subjects by birth. Such persons 
are not, of course, liable to deportation, however well they 
may have merited such drastic treatment, and being resident 
here do not require any permit to enable them to take up 
employment.” 


THE EXTENSION OF COUNTY BOROUGHS. 

The executive of the County Councils’ Association met last 
week to discuss various recommendations from its committees, 
and had before it a report on the section of the report of the 
Royal Commission on Local Government dealing with the 
creation and extension of count y boroughs. 

The county councils have insisted on the recognition of the 
principle that the county is of no less importance than the 
borough and should be safeguarded against encroachment, 
and the executive committee expressed its disappointment 
at the absence of a clear statement in the Commission’s report 
of the principle that, except so far as may be requisite to meet 
the real essentials of good government, extensions should not 
be permitted where injury would be caused to the county 
administration. On the other hand, it records with satis- 
faction that many of the findings of the Commission show 
agreement with the contentions of the association, and in some 
cases should have the effect of ‘‘ depriving of all serious weight 
a number of pretexts invariably alleged by the boroughs 
as grounds for extension.”’ 

Disagreement is expressed at the minimum population 
figure (75,000) recommended for the constitution of a county 
borough, and the committee states that it is a wholly insufficient 
figure to adopt having regard to the best interests of county 
government. 


TAXI-CAB FARES. 

An interesting point was considered at Brentford, on the 
27th ult., when Stanley Henry Tomlins, a taxi-cab driver, 
was summoned for charging more than his legal fare. 

The evidence showed that Tomlins, in common with other 
drivers, used the Twickenham railway station yard, and paid 
2s. a day for the privilege. On the occasion of the Rugby 
international he, with others, was calling out, ‘“‘ A shilling 
each person to the Rugby ground.”’ Four passengers entered 
his cab, and on arriving at the ground one of them disputed 
his charge of 4s. A constable was called, and on examining 
the meter decided that the legal fare was 2-. 9d. 

Mr. David White, for the defence, argued that there was 
nothing in the Act to prevent the defendant contracting 
out of it and making a special contract to drive a party. 

The bench held that when plying from the public street or 
place the defendant could not charge more than the amount 
registered on his meter, but in this case the Twickenham 
station yard was a private place, and therefore he could make 
The summons was accordingly dismissed. 


a special contract. 


VALUATIONS FOR INSU RANCE.— It is very esvential that al! Policy Holders should 
have a detailed valuation of their effecta. Property is generally very inadequately 
insured, and in case of loss insurerssuffer accordingiv. DEBENHAM STORR & 8Ons 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), havea staff of expert Valuers. and wil) 
be glad to advise those desiring valuations for any purpose, Jewels. plate. furs 
furniture , works of art, bric-d-Lene a 
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ot English Soussament anne. |\€ad\/£ad 
= Consols 24% .. wi .. | 55pxd' 4 9 6 _ 
_ War Loan 5% 1929-47 . be -- | 100 [419 6 418 6 
ve War Loan 44% 1925-47 - -- | 0h | 414 6/418 0 
k War Loan 4% (Tax free) 1929-47 -| 100g} 4 0 0 | 319 0 
‘ War Loan 3}% Ist March 1928 . 984 | 311 6/417 0 
1 Funding 4% Loan 1960-90 879 | 411 6/412 0 
om Victory 4°, Bonds (available for Estate 
1g Duty at par) Average life 35 years .. | 93 |4 6 0 4 8 6 
= Conversion 44% Loan 1940-44 .. -- | 964 | 413 6/416 6 
ne Conversion 34% Loan1961_ .. oo | 76%) 412 0 
at Local Loans 3% Stock 1921 orafter .. | 63}xd 414 0) — 
“4 Bank Stock ‘ se - o- | 2514 | 415 0 — 
o India 44% 1950-55 - ws -- | 923 | 417 6/5 0 O 
le India 34% ‘a a me «| Wxd|417 © — 
India 3% ee ee -» 60}xd) 419 0 — 
d Sudan 4% 1939-73 .. .. ..| 92g |417 0/419 0 
h Sudan 4% 1974 .. 8 |414 0/417 6 
is Transvaal Government 3% Guaranteed 
4 1923-53 (Estimated life 19 years) .. 793 |315 0, 412 6 
p Colonial Securities. 
Canada 3% 1938 ee -- | 82xd/3 13 6/419 0 
Cape of Good Hope 4% 1916-36. ws 91} eT 6:6 ¥°6¢ 
Cape of Good Hope 34% 1929-49 .| gxdi4 9 6/5 2 ¢ 
t Commonwealth of Australia 5% 1945-75 | 100xd|5 0 0/5 0 © 
‘ Gold Coast 44% 1956 . «es 934xd/ 416 0/419 0 
“4 Jamaica 44% 1941-71 ..  .. 92 | 417 0/417 0 
" Natal4% 1937 .. .. .. «| 91 | 4 8 0/419 6 
New South Wales 44% 1935-45 -. | 89$xd'5 0 6,5 5 O 
e New South Wales 5% 1945-65... y7# |5 20/5 2 6 
. New Zealand 44% 1945 1. we | 04 1415 0/5 0 0 
3 New Zealand 4% 1929 .. oe ° 96} 43 0 511 0 
: Queensland 33% 1945 .. ..  .. 75$xd\ 413 0 510 0 
' South Africa 4% 1943-63 os .- | 85g | 413 6/417 ¢ 
; 8. Australia 3}% 1926-36 “e 85xd'4 26 5 7 6 
' Tasmania 33% 1920-40 .. ee -. | S239xd)4 46,5 4 0 
, Victoria 4% 1940-60 .. ee oe 824 (417 0 5 0 6 
: W. Australia 44% 1935-65 os -- | 9xd| 5 00 6 3 O 
Corporation Stocks. 
1 Birmingham 3% on or after 1947 or 
: at option of Corpn. ° oe | G2xd/ 416 6 a 
' Bristol 33% 1925-65 75 |413 6.5 0 0 
| Cardiff 34% 1935 8ixd| 406 5 2 @ 
Croydon 3% 1940-60 .. 673 |4 90 51 0 
Glasgow 2}$% 1925-40 .. 76 360 416 0 
Hull 34% 1925-55 as ° 75} 413 0 6 1 6 
Liverpool 3$% on or after 1942 at 
option of Corpn. 72}xd/ 417 0 _ 
Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. 562 | 415 0 _ 
Ldn. Cty. 3% ten. Stk. after 1920 at 
option of Corpn. ° 63§ | 414 6 _— 
Manchester 3% on or after 1941 -- | 623 | 416 0 — 
Metropolitan Water Board 3% ‘A’ 
1963-2003 oc) 415 0/416 0 
Metropolitan Water Board 3% "2" 
1934-2003 ° oe ee 65 412 6' 415 0 
Middlesex C.C. 34% 1927-47 7% |480° 500 
Newcastle 34% irredeemable 733 | 415 6 _ 
Nottingham 3% irredeemable .. 62 416 0 — 
Plymouth 3% 1920.60 673 |4 9 65 0 6 
English Railway Prior Giseme. 
Gt. Western Rly. 4% Debenture -- | 823 | 416 6 — 
Gt. Western Rly. 5% Rent Charge 1003 | 419 6 — 
Gt. Western Rly. 5% Preference 964 |5 3 6 - 
L. North Eastern Riy. 4% Debenture.. 794 |5 0 6 _ 
L. North Eastern Rly. 4% Guaranteed 7 5 4 0 = 
L. North Eastern Rly. 4% Ist Preference 724 | 510 0 — 
L. Mid. & Scot. Rly. 4% Debenture 82 417 6 _ 
L. Mid. & Scot. Rly. 4% Guaranteed . 80 600; — 
L. Mid. & Scot. Rly. 4% Preference 7 5 5 6 _ 
Southern Railway 4% Debenture 823 | 417 0 
Southern Railway 5% Guaranteed 994 |56 © 6; — 
Southern Railway 5% Preference 963 |5 3 6) — 
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TRUSTEESRIFS 


In undertaking the executorship and trusteeship 

of wills, the Westminster Bank endeavours to 

place itself in the position of a private Trustee 

and employs the family solicitor or the solicitor 

nominated in the will or other trust instrument. 
A book giving the conditions of appointment may be 
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Synge 


TRINITY SITTINGS, 


1926. 
CHANCERY Covrt II 
Mr. Justice ASTBURY 


_— Mondays Sitting in Chambers 
ba —_ — —— Tuesdays Mots and non-wit list 
po ey ay ree a Pr ‘hat, Wednesdays .Fur con and non-wit list 
Appeals from the hancery an a _— Thursdays Non-wit list 
and Divorce Divisions and, if nece Y. Fridays Mots, sht caus, pets, and 
Chancery Final Appeals non-wit list 
Wednesday, 2nd June Final _ eo Cuancery Court III 
from the Chan ery Division will be Mr. Justi I : : 
i sTK LAWRKENCH 
taken and continued until further : ' 
natios Except when other business is advertised 
n the Daily Cause List, Actions with 
IN APPEAL CovRT No. II Witnesses will] be taken throughout the 
Sittings 
Tuesday, ist June.-—-Exparte Applica - 
tions, Original Motions and Final Judgment Summonses in Bankruptcy will 
Appeais from the King’s Bench Division be taken on Mondays, the l4th June, 
and the 1l2th July 
‘ COURT OF JUSTICE “ 

HIGH Motions in Bankruptcy will be taken on 
CHANCERY DIVISION Mondays, the “ist June, and ith 
Cuancery Covrt I “~ 
Mr. Justice EVE A Divisional Court in Bankruptcy will sit 

1 


Except when other Busi 


Sittings. 
Cuancery Court IV 
Mr. JcsticE ROMER 


Chamber Summonses 
..Companies (Winding 


Mondays 
Tuesdays 


List 
Wednesdays . Mots and non-wit list 


and 8th and 22nd July 


Fridays Mots, sht 
and non-wit list 


THE 
TRINITY 
APPEALS 
FROM THE CHANCERY 
DIVISION. 
(Final List). 
1925 
Rowland vy The Air Council 
| Re Trade Marks Acts Re Applica 
tions of Robert Bosch A G 
before July 





5) 





ness is advertised 
in the Daily Cause List, Actions with 
Witnesses will be taken throughout the 


up 
Business and Non- Witness 


Thursdays ..Non-wit list 
Lancashire Business will be taken 
Thutsdays, 10th and 24th June, 


aus, pets, fur cc 


COURT 
Srl 


‘ 





on Wednesday, 7th July 
LORD CHANCELLOR'S COURT 
Mr. Justice RUSSELI 
other Business ig advertised 
in the Daily Cause List, r. Justice 
Russel! willtake Actions with Witnesses 
throughout the Sittings 


Except wher 


CHANCERY Court V 


Mr. Jcstice TOMLIN 
Until further announcement 
Mondays Royal Commission on A wards 
to Inventors 
Tuesdays Chamber Summonses, mots 
eht caus, pets. procedure 
summonses and non-wit 
Wednesdays . Fur n and‘ non-wit list 
Thursdays Non-wit list 
Fridays Mots and non-wit list 
OF APPEAL. 
PINGS, 1926. 
1926 
Re Binns Knowles v Firth 
Mergenthaler Linotype Co v Inter- 
type Id & ors 
Re Stephens Tomalin v Tomalin's 
Trustees & ors 
Courage & Co ld v Nugent 
Re Trade Marks Acts, 1905 to 
1919 Re Me Dowell’s Appln 


obtained from the Tr stee De partment 
Westminster Bank, Limi ted 
4 BARTHOLOMEW LANE, LONDON, E.C.2 
NE ME NGS NG NE NE ENE REME NCE MENG AG AE Ae LAL | 
— —$—$—$— — — =) 
Court Papers. 
Supreme Court of Judicature. 
Rota OF REGISTRARS IN ATTENDANCE ON 
Date. EMEROEBNCY ArreaL — at Mr. JvUstics Mr. Jcerics 

hota Ni EVs ROMER 
M'nd’y June 7 Mr. More Mr. Hicks _ Mr. Hicks Beach Mr. Kioxam 
Tuesday , Jolly Bloxam Bloxam Hicks Beach 
Wednesday 9 Ritchie More Hicks Beach Bloxam 
Thursday . 10 Synge Jolly Bloxam Hicks Beach 
Friday .. ll Hicks Beach Ritchie Hicks Beach Bloxam 
Saturday .. lz Bloxam Synge Bloxam Hicks Beach 

Date Mr. Justicsa Mr. JosTics Mr. Justics Mr. Justics 

ASTBURY LaWRSYOs RUSSBLL TOMLIN 
M’nd'y June 7 Mr. Synge Mr. Ritchie Mr. More , Mr. Jolly 
Tuesday 8 Ritchie Synge Jolly More 
Wednesday 9% Synge Ritchie More Jolly 
Thursday ) Ritchie Synge Jolly More 
Friday il Synge Ritchie More Jolly 
Saturday .. 12 Ritchie Jolly More 
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Re Companies (Winding Uy 
The Lang Propeller ld Re C 
panies (Consolidation) Act 

Tompson v Bourn r 


FROM THE CHAN‘ 
DIVISION 
(In Bankrupt 
Re a Debtor (No. 333 
Expte The Petitioning 
v The Debtor 
Re a Debtor (No. 29 
Expte The 
Petitioning Creditor and The 
Official Receiver 
Re a Debtor (No. 455 of 
Expte The Debtor 
Petitioning Creditor 
Official Receiver 


FROM THE KING'S 
BENCH DIVISION 
(Final and New Trial List 
1925. 

Re Arbitration Act, 1889 Gorby 
Granite Co ld v Patent Victoria 
Stone Co Id (not before July 1) 

Same v Same 

Re Arbitration Act, 
Irvine & Co ld v 
Trade (pt hd) 

1926 

Fuller v Dudney (pt hd) (s 
March 19) 

Lek v Mathews pt hd) 

G.W.K. Id & anr v Dunlop Rubber 
Co Id 

Poland v John Pan & Sons 

Cuthbert v Hallam 

Falcon v The Famous 
Film Co Id & ors 

Same v Same 

Hyde v Tyler 

Fairbairn v The National Bank ld 

Vacuum Oil Co v The Union Insce 
Soc of Canton Id 

Robinson v Robinson 

Re Arbitration Act, 
v Thomsen 

Ainsley v Ainsley 

Pontypridd Union v Drew 

Richmond v Savill 

toberts v Le Brasseur 

Maupas v Reville ld 

Keppel v Wheeler & Atkins 

Moody v Lee & Beaulah Id 

Alexander Stewart & Son of 
Dundee Id (in liquidation) 
Westminster Bank ld 

Aktieselskabet-Reidar v. Are 

Wellstead & anr v Richards 

Rex v A Carson Roberts (Expte 
Woolwich Corpn) 

Charles v JH & F 

Same v Same 


of 1026) 


1926) 
rhe 
The 


and 


Cayzer 
soard of 


1889 


The 


Players’ 


1889 Fischer 


3 id 


H Burn & ors 


Debtor v The 


v Gibbons 


Pirie v Richardson & ors 

Griffin v Williams Deacons Bank 
ld 

Pollak vy Donald Campbell & Co 

rHE KING'S 
DIVISION. 


Final L 


FROM 
BENCH 
venue Paper 

For Judgment 

f Inland R 
le Breweries Id 

For Hearing 
Dreyfus, C L 
Revenue ( 
Dreyfus, L L 

June 25 
Belfour v Ma 
Commrs of Inland Revenue v 
Parsons (s.o. generally Nov 26) 
W H Muller & Co. (London) Id v 
Inspector of Taxes 


H Muller & Co 


venue Vv 


f Inland 
generally June 25) 
generally 


vy Commrs « 


Vv Same (8.0 


Leetham, 
Leetham v W 
(London) ld 
W H Muller & Co (London) ld v 
Commrs of Inland Revenue 
Commrs of Inland Revenue yv 
W H Muller & Co (London) Id 
Hall v Commrs of Inland Revenue 
Thomas, Inspector of Taxes v 
Richard Evans & Co ld 
ones, Inspector of Taxes v 
South West Lancashire 
Owners Assoc 
Watson v Rowles, Inspector of 
T.xes 
Ellio 
Duche 
Re Petition of 


The 


Coal 


Inspector of Taxes) v The 

as Mill Id 

Right of George 
Constantines 

Neilson Anderson & Co v Collins 
(Inspector of Taxes) 

Tarn v Scanlan (/nspector of Taxes) 

Gavazzi v Mace (Inspector of 

Tareas 


Gavazzi v f Inland 


ROM THE KING'S 
BENCH DIVISION 
Interlo itory List.) 
Hobbs v The People 
lishing Col ld & ors (s 
erally M h 29) 
Mackenzie-Kennedy  v 
Council (s April 2 


Lothian vy Epworth’ Press 
G Darlington Id v Evans 


Lambourne v Gee 


APPEAL 
Re the Indemnity Act, 1920. 
Daniel Thwaites & Co ld vy Admir- 
alty 
FROM THE PROBATE 
AND DIVORCE DIVISION. 
(Final List.) 
Suffrin, A D v 


Divorce Suffrin 


A 


FROM THE ADMIRALTY 

DIVISION. 

(Final List}. 

With Nautical Assessors. 

Mostyn—1026—Folio 402 Great 
Western Ry Co v Owners of 
8.8. Mostyn 

Guelder 1925—Folio 87 
tichard Hughes & Co v Fowey 
Harbour Commrs 

Ruapehu—1925—-Folio 266 R & 
H Green & Silley Weir Id v 
Owners of 8.8. Ruapehu 
Without Nautical Assessors. 

Lady Patricia—1925—Folio 464 
Owners of 8.8. Remo v Owners 
of 8.8. Lady Patricia 


Lose 


(Interlocutory List). 

Lord Strathcona —1924—-Folio 610 
The Old Colony Trust Co v 
Owners of 8.8. Lord Strathcona 
Dominion Coal Co ld _Inter- 
veners Vv Lord Strathcona 
Steamship Co Id 


N.B.—The above 


Final and Inter! 


cutory Appeals, &c., 


Re THE WORKMEN'S 
COMPENSATION ACTS. 
(From County Courts.) 
1926. 
Airey v The Whitworth Wholesale 
Confectionery Co 

Flanagan v Ackers, Whitley & Co 
ld 

Atherton v The Chorley Colliery 
Co ld 

Carsley v The Hoyland Silkstone 
Coal & Coke Co Id 

Mole v Braine 

Lomax v Sutton Heath & 
Green Collieries Id 

Richard Evans & Co ld v Gilbie 

White v The Priory Candy Co ld 

Evans v James Simpson & Son 

Derry v The Great Western Ry 


Co 


Lea 


Standing in the “ ApaTE»” List. 
FROM THE KING’S BENCH 
DIVISION. 

(Final List.) 

Commrs of Inland Revenue v The 
Tyre Investment Trust ld (s.o. 
pending settlement Nov 4 
1924) 

(Interlocutory List.) 

Donald Campbell & Co ld v Pollak 
(s.o. generally May 25) 

Re Margaret Louise Thain (an 
infant) (pt hd) (8.0. generally 
Oct 13) 


List contains Chancery, Palatine and King’s Bench 


set down to May 21st, 1926. 


(To be continued.) 


PRISON 


REVELATIONS. 


Amazing revelations of the mismanagement of the Joliet 


State 


abuses in pardons, paroles, and the 
i Grand 
The report demands peremptorily that State Governor 
clean up ’’ the whole penal system 


made in the report of the 
issued. 
Small shall immediately ‘ 


of the State. 


Prison, the famous penitentiary of Illinois, of gross 


‘merit ’’ system, are 


Jury investigation just 


The jury’s report demands that the chairman of the Board 
of Pardons, the warden and governor, «n1 he superintendent of 
the Women’s Prison, shall be required to resign or be dis- 


missed, and that 


discharged. 


The report severely criticjses 
ment of Public Welfare, and indirectly criticises 
which it 


Small for the conditions, 


six subordinates 


of the warden shall be 


the head of the State Depart- 


Governor 
characterises as a 


‘ disgrace to the State and a menace to its people.”’ 


The report finds the prisoners of Joliet * 


lazy and unwilling 


to work ; continually scheming and plotting escapes ; ,viciously 
immoral, unreformed, unrepentant in mind and spirit.” It 
finds, further, that the convicts are sometimes even entrusted 
with repairing locks on the cell doors. 
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LICENSE 





INSURANCE. 





FOR FURTHER 





INFORMATION WRITE 


THE LICENSES AND 
INSURANCE CO., LTD., 


SPECIALISTS IN ALL 


Suitable Clauses for Insertion in Leases and Mortgages of Licensed Property settled by 
Counsel will be sent on application. 


24, 26 & 28, MOORGATE, E.C.2. 


Fire, Burglary, Loss of Profit, Employers’ 


idelity, Glass, Motor, Public Liability, etc. | 


GENERAL 


LICENSING 


MATTERS. 














